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THE WHEELING BRIDGE CASE. 


Few cases have ever excited greater interest, or seemed to affect 
more extensively the internal commerce of the country, than this 
celebrated controversy between the State of Pennsylvania and the 
Wheeling and Belmont Bridge Company. The stupendous structure 
that spans the Ohio at Wheeling, connecting the States of Virginia 
and Ohio, strikes the eye of the traveler passing beneath it, as it 
looms above him in the darkness, as one of the great architectural 
wonders of the age. ‘The Egyptian causeways, described by Hero- 
dotus, for bringing stone to construct the pyramids, and the viaduct 
of the Roman roads, are belittled by this link in the chain of inter- 
national communication; and it grated harshly on unpractised ears, to 
hear it styled a nuisance,” and thus degraded to the level of a pig- 
stye, or a bone-boiling establishment. 

To many, the controversy for a time seemed to owe its origin to 
a spirit of contemptible rivalry between Pittsburg and Wheeling, 
and to have no other aim than the selfish obstruction of a great na- 
tional enterprise. A long, careful, deliberate, conscientious, judicial 
investigation, has shown it to be a question deeply interesting to the 
people of the United States, in its actual and immediate bearing on 
a trade embracing the transportation, annually, of merchandise to 
the amount of over forty millions of dollars, and eighty thousand 
passengers; and in the principle which it involved, affecting more 
than one half of the whole trade of the nation. 

In of a notice given to the Bridge Company before their 
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work commenced, a bill in chancery was filed in the United States 
District Court, in August, 1849, and a motion made in vacation be- 
fore Mr. Justice Grier for an injunction, which being argued at 
Philadelphia, by Mr. Stanton for the complainant, and Mr. Cad- 
walader for the defendants, and was referred to the Supreme Court at 
the ensuing term, for decision on the question of jurisdiction. At the 
December term, 1849, the case was argued before the Supreme 
Court, by Mr. Stanton and Mr. Walker for the complainant, and 
by Mr. Stewart and Mr. Johnson for the defendants. The jurisdic- 
ton being sustained, the case was referred to Chancellor Walworth, 
of New York, as special commissioner to take testimony and report 
whether the bridge was an obstruction to navigation, and if found to 
be an obstruction, how the evil could be remedied. 

At the December term, 1850, the Commissioner made his report, 
finding the bridge to be an obstruction, and submitted various plans 
for its alteration. The case came on to be heard at the December 
term, 1851, before the Supreme Court, Chief Justice Taney and Jus- 
tices McLean, Wayne, Catron, Nelson, Daniels, Grier, and Cur- 
tis; and after argument by Mr. Stanton and Mr. Harding for the 
complainant, and Mr. Stewart, Mr. Johnson, and Mr. Russel for 
the defendants, the opinion of the Court was delivered by Mr. Jus- 
tice McLean, six judges concurring and two dissenting. 

Having decided that the State of Pennsylvania, as proprietor of 
certain works of internal improvement, threatened with irreparable 
injury by the construction of this Bridge, might come into the fed- 
eral Courts to have that threatened injury averted; that the obstruc- 
tion to navigation complained of, was of such a character as to war- 
rant the extraordinary interposition of a Court of Chancery ; and that 
it was a notorious fact, of which the Court would take judicial notice, 
as matter of public history, that the Ohio River was a navigable 
river, Mr. Justice McLean proceeded to consider the objection 
that there is no act of Congress prohibiting obstructions on the Ohio 
River, and that until there shall be such a regulation, a State in the 
construction of bridges has a right to exercise its own discretion on 
the subject. 

‘‘ Congress,”’ said he, ‘‘ have not declared in terms that a State, by 
the construction of bridges, or otherwise, shall not obstruct the navi- 
gation of the Ohio; but they have regulated navigation upon it, as 
before remarked, by licensing vessels, establishing ports of entry, 
imposing duties upon masters and other officers of boats, and inflict- 
ing severe penalties for neglect of those duties, by which damage to 
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life or property has resulted. And they have expressly sanctioned 
the compact made by Virginia with Kentucky, at the time of its ad- 
mission into the Union, ‘That the use and navigation of the River 
Ohio, so far as the territory of the proposed State, or the territory 
that shall remain within the limits of this commonwealth lies thereon, 
shall be free and common to the citizens of the United States.’ 
Now an obstructed navigation cannot be said to be free. It was, no 
doubt, in view of this compact, that in the charter for the bridge, it 
was required to be so elevated, as not, at the greatest height of the 
water, to obstruct navigation. Any individual may abate a public 
nuisance. 5 Bac. Ab. 797, 2 Roll ab. 144, 145, 9 Co. 54, Hawk. 
p- c. 75, sec. 12. 

‘“‘ This compact, by the sanction of Congress, has become a law of 
the Union. What further legislation can be desired for judicial ac- 
tion? In the case of Green et al. vs. Biddle, 8 Wheat. 1, this 
Court held that a law of the State of Kentucky, which was in viola- 
tion of this compact between Virginia and Kentucky, was void ; and 
they say this Court has authority to declare a State law unconstitu- 
tional, upon the ground of its impairing the obligations of a compact 
between different States of the Union. 

‘¢ The case of Wilson vs. The Blackbird Creek Marsh Co., 2 Pe- 
ters, 250, is different in principle from the case before us. A dam 
was built over a creek to drain a marsh, required by the unhealthi- 
ness it produced. It was a small creek, made navigable by the flow- 
ing of the tide. The Chief Justice said it was a matter of doubt, 
whether the small creeks, which the tide makes navigable a short 
distance, are within the general commercial regulation, and that, in 
such cases of doubt, it would be better for the Court to follow the lead 
of Congress. Congress have led in regulating commerce on the Ohio, 
which brings the case within the rule above laid down. The facts 
of the two eases, therefore, instead of being alike, are altogether dif- 
ferent. 

*“* No State law can hinder or obstruct the free use of a license 
granted under an act of Congress. Nor can any State violate the 
compact, sanctioned as it has been, by obstructing the navigation of 
the river. More than this is not necessary to give a civil remedy 
for an injury done by an obstruction. Congress might punish such an 
act criminally, but until they shall so provide, an indictment will not 
lie in the Courts of the United States for an obstruction which is a pub- 
lic nuisance. But a public nuisance is also a private nuisance, where 
a special and an irremediable mischief is done to an individual. 
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*« In the case of the city of Georgetown vs. the Alexandria Compa- 
ny, 12 Peters, 98, this Court say, ‘the Court of Equity, also, pursuing 
the analogy of the law, that a party may maintain a private action 
for special damages, even in case of a public nuisance, will now take 
jurisdiction in case of a public nuisance, at the instance of a private 
person, where he is in imminent danger of suffering a special injury, 
for which, under the circumstances of the case, the law would not 
afford an adequate remedy.”’ Where no special damage is alleged, 
an individual could not prosecute in his own name for a public nui- 
sance. ‘This doctrine is laid down in Conning et al. vs. Lowerre, 6 
John Ch. 439. In that case, the injunction was granted, and the 
chancellor said ‘ that here was a special grievance to the plaintiffs, 
affecting the enjoyment of their property and the value of it. The 
obstruction was not only a common or a public nuisance, but worked 
a special injury to the plaintiffs.’ 

‘“* Chancellor Kent, in the 3d vol. of his commentaries, 411, says, 
‘The common law, while it acknowledged and protected the right of 
the owners of the adjacent lands to the soil and water of the river, 
rendered that right subordinate to the public convenience, and all 
erections and impediments made by the owners, to the obstruction of 
the free use of the river as a highway for boats and rafts, are deemed 
nuisances.’ 

** In Sampson vs. Smith, 8 Simons, 272, it was held that injury to 
the plaintiff’s trade was sufficient to give jurisdiction against a pub- 
lic nuisance, and that it was not necessary to use, in such a prosecu- 
tion, the name of the Attorney-General. And this was on a bill for 
the discontinuance of works already erected. 

‘‘ Itis said, ‘the question of nuisance or not, must, in cases of doubt, 
be tried by a jury.” 2 Story’s Eq. p. 202. Inthis respect, the ques- 
tion is similar to an application for the protection of a patent. Where 
the right has been long enjoyed, or is clear of doubt, chancery will 
interfere without a trial atlaw. Mr. Justice Story says, ib. 203, a 
Court of Equity will not only interfcre upon the information of the 
Attorney-General, but also upon the application of private parties, di- 
rectly affected by the nuisance; whereas, at law, in many cases, the 
remedy is, or may be, solely through the instrumentality of the At- 
torney General. 

‘‘ In the same vol. 204, it is said, ‘in regard to private nuisances 
the interference of Courts of Equity by way of injunction is undoubt- 
edly founded upon the ground of restraining irreparable mischief, or 
of suppressing oppressive and interminable litigation, or of preventing 
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multiplicity of suits. Mit. Eq. Pl. by Jeremy, 144, 145; Eden on 
Injunction, ch. 11, 231, 238. 

‘¢¢'There must be such an injury, as from its nature is not suscep- 
tible of being adequately compensated by damages at law, or such as 
from its continuance, or permanent mischief, must occasion a con- 
stantly recurring grievance, which cannot otherwise be prevented than 
by an injunction.” ‘ Formerly, indeed, Courts of Equity, were ex- 
tremely reluctant to interfere at all, even in regard to repeated tres- 
passes. But now there is not the slightest hesitation, if the acts 
done or threatened to be done to the property, would be ruinous or 
irreparable.? 2 Story’s Eq. 207. 

“In S.C. 3 Mylne & Keen, 159, Lord Trougham says: ‘If the 
thing sought to be prohibited is, in itself, a nuisance, the Court will 
interfere to stay irreparable mischief without waiting for the result of 
atrial; and will, according to the circumstances, direct an issue or 
allow an action,’ &c. Lord Eldon in the case of Attorney-General 
vs. Cleaver, appeared to think that there was no instance of an injunc- 
tion to restrain a nuisance without trial. But in this he was clearly 
wrong. 

‘“* The fact that the bridge constitutes a nuisance is ascertained by 
measurement. The height of the bridge, of the water, and of the 
chimneys, of steamboats, are the principal facts to be ascertained. If 
the obstruction exists, it is a nuisance. To ascertain this, a jury is 
not necessary. It is shown inthe report, by a mathematica] demon- 
stration. And the other matters connected with the case, as to the 
benefit of high chimneys, lowering them in passing under the bridge, 
and shortening chimneys, are matters of science and experience, bet- 
ter ascertained by a report than by a verdict. And the same may be 
said of the statistics which are in the case. 

‘‘ The object of the suit was, not the recovery of damages, but to 
enjoin the defendants from building the bridge which would injure 
the plaintiff. If the bridge be a material obstruction to the naviga- 
tion of the Ohio, it is not denied that the plaintiff would be injured. 
The ground of detense taken and maintained is, that the bridge is 
not a material obstruction to commerce on the river. On this point 
there is no doubt. A jury in such a case could give no aid to the 
Court, nor security tothe parties. Having had notice of an applica- 
tion for an injunction, before the defendants had thrown any obstruc- 
tion over the river, they cannot claim that their position is strength- 
ened by the completion of the bridge. 

‘“‘ But, it is said, the bridge constitutes no serious obstruction to 
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the navigation of the Ohio; that only seven steamboats, of two hun- 
dred and thirty, which ply upon the river as high as Pittsburgh, are 
obstructed : and that arises from the height of their chimneys, which 
might be lowered at a small expense, in passing under the bridge ; 
that by the introduction of blowers, the chimneys might be shortened 
without lessening the speed of the boats ; that the goods and passen- 
gers which are conveyed on the public lines of communication be- 
tween Pittsburgh and Philadelphia, could be as well conveyed on 
boats of lower chimneys, and, consequently, the State, as proprietor 
of those lines, if at all injured, is injured so inconsiderably as not to 
lay the foundation of this procedure ; that none of the packets, or the 
other boats, on the river are owned by the State of Pennsylvania. 

‘‘ That the bridge constitutes an obstruction is shown by the re- 
port of the Commissioner, the answer of defendants, the proof in the 
case, and by the admission in the argument of the counsel for the 
defendants. The report of the Commissioner is considered, as to the 
fact of the obstruction and the extent of it, of the same force as a 
verdict of a jury. The report having been the result of a most ardu- 
ous and scientific investigation of the facts, is entitled to the full 
weight of a verdict. 2 Railway Cases, 330. The fact of obstruc- 
tion was a plain and practical question, but it was connected with 
other matters involving questions of science, which were to be settled 
on the opinion of experts, and a report being fairly made, the court 
will, generally, assume it as a basis of action, unless it shall be shown 
to have been made under improper influences, or through a mistake 
of facts. 1 Railway cases, 576. Shelford on Railways, 430.” 

The learned Judge then proceeds from a review of the testimony, 
to show that the bridge obstructs the passage of seven daily steam- 
packets between Pittsburg and Cincinnati, which carry one half of 
the trade and three-fourths of the passengers on the Ohio river; the 
annual value of the merchandise and freight carried by them exceed- 
ing $35,000,000, in value, and the passengers over 80,000 in num- 
ber. That the bridge is not ninety-two feet above the ground at any 
point; its highest point is not over the channel, and it is thirty feet 
lower at one end than at the other, so that the packets cannot pass in 
any stage of water, without reducing the height of their chimneys or 
lowering them in order to pass the bridge. That it is clearly proved 
by science, and confirmed by practical skill and experience, that the 
present height of the packet chimneys is necessary, and that they can 
not be reduced in length without serious injury to the speed and power 
of the vessel. That the packet chimneys were as high as they now 
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are before the erection of the bridge; chimneys of equal and greater 
height are used on the ocean steamers and the best packets of the 
Eastern waters, the Lakes and the Mississippi. That it is proved 
by science, experience, and the nature of things, that the packet chim- 
neys cannot be lowered in order to pass the bridge without imposing 
heavy expense upon the packets, and endangering the safety of the ves- 
sel and the lives of the passengers and crew. 

To break the force of these facts, it was said by the defendants that 
the interest of commerce requires navigable waters to be crossed, and 
that, in such a case, the inquiry should be, whether the benefit con- 
ferred upon commerce by the cross-route is not greater than the injury 
done. 

But the court were of a different opinion. ‘In the case of the 
King vs. Sir John Morris, 1 Barn. & Adol. 441,” said Mr. Justice 
McLean, ‘it was held that the injury cannot be balanced against 
the benefits secured. And in the case of the King vs. George Henry 
Ward, 3 ib. 26, 384, it was held where the jury found an embank- 
ment complained of was a nuisance, but that the inconvenience was 
counterbalanced by the public benefit arising from the alteration, it 
amounted to a verdict of guilty. 

‘If the obstruction be slight, as a draw in a bridge, which would 
be safe and convenient for the passage of vessels, it would not be re- 
garded as a nuisance, where proper attention is given to raise the 
draw on the approach of vessels. Of this character is the complaint 
of the plaintiff against the bridge, that it obstructs sea-vessels built at 
Pittsburgh. Sails cannot be used to advantage on the Ohio or the 
Mississippi, consequently there can be no necessity of raising the 
masts until it becomes necessary to hoist the sails. Such vessels float 
down the river, or are towed by steam vessels. 

‘¢ Tt is true the injury done to the State of Pennsylvania may seem 
to be small, when compared to the magnitude of this subject. It 
applies to all ourrivers, and affects annually a transportation of many 
millions of passengers, and a commerce worth not less than six hun- 
dred millions of dollars. It would be as unwise as it is unlawful to 
fetter, in any respect, this vast commerce. 

‘‘The Bridge Company had legal notice of the institution of the 
suit, and of the application for an injunction to stay their proceedings, 
before their cables were thrown across the river. This should have 
induced them to suspend, for a time, their great work, alike credita- 
ble to the enterprise of their citizens and the genius and science of the 
Engineer who planned the bridge and superintended its construction 
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It is a matter of regret that by the prosecution and completion of the 
bridge, they have incurred a high responsibility. 

‘“‘ For the reasons and facts stated, we think that the bridge ob- 
structs the navigation of the Ohio, and that the State of Pennsylvanta 
has and will be injured in her public works, in such a manner as no! 
only to authorize the bringing of this suit, but to entitle her to the 
relief prayed.” 

The following decree was therefore entered : 


DECREE. 

‘‘Bz ir Rememperep, That on this sixth day of February, 1852, 
this cause came on to be heard before the Supreme Court of the 
United States, on the original bill, the amendments thereto, on the 
answers of respondents, and replications to said answers, and on the 
proofs in the said cause, together with the report of the Commissioner 
appointed by this Court to examine the premises, and on the exception 
to said report, when it appeared that the respondents, in the year 1849, 
had erected a suspension bridge, supported by iron wire cables, across 
that portion of the River Ohio lying between the city of Wheeling and 
Zane’s Island, by virtue of a charter granted by the Commonwealth 
of Virginia; the span of said bridge being over one thousand feet 
long; and it also appeared, that across the other channel of the river 
West of Zane’s Island, there is a truss bridge, so constructed as alto- 
gether to prevent the passage of steamboats through that channel, 
which bridge is owned and maintained by the defendants. And it 
further appeared, that the suspension bridge over the channel of the 
river, East of the island, is so near the surface of the water in its or- 
dinary stages, when navigation is carried on there, as to seriously hin- 


der and obstruct the largest class of steamboats from passing and repass- ~ 


ing said bridge, in going to and returning from the port of Pittsburgh, 
in the State of Pennsylvania. 

‘“< That large and expensive public improvements made by and the 
property of that State, consisting of canals and connecting railroads, 
had existed in said State for many years before the said suspension 
bridge was erected, and continue to exist, terminating at the Ohio 
River, above the said bridge, and extending throughout the State of 
Pennsylvania to the East and North, connecting the city of Philadel- 
phia, in said State, and Lake Erie with the River Ohio. That a 
large commerce, for years past has been, and now is, carried on over 
these public works of internal improvement, on which Pennsylvania 
levies reasonable tolls, to maintain said works, and to compensate her 
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for theirerection, ‘That said bridge imposes manifest obstructions to 
the largest class of vessels propelled by steam, and which bring 
freight and passengers from below said bridge, and which freight and 
passengers are intended to pass East and North over the canals and 
railroads of Pennsylvania, or to be conveyed down the Ohio River, 
having been transported on the public works of Pennsylvania, a por- 
tion of which commerce has been hindered and prevented, and here- 
after must be hindered and prevented, from passing over the public 
works of that State, because of obstructions to navigation interposed 
by said bridge. 

‘* That the said Ohio River is a navigable stream, the navigation 
whereof, by law, is free to all citizens of the United States, and 
ought to remain unobstructed, and that the said suspension bridge not 
only obstructs and hinders navigation on said river, but, by means of 
such obstructions, does occasion a special damage to the said State 
of Pennsylvania aforesaid, for which there is not a plain, adequate, 
and complete remedy at law, but, on the contrary thereof, such in- 
jury is irreparable, by an action or actions at common law. 

‘‘It is therefore decreed and adjudged, that said suspension bridge 
is an obstruction and nuisance, and that the complainant has a just 
and legal right to have the navigation made free, either by a remo- 
val of said bridge, or by an alteration thereof, so that it will cease to 
be an obstruction in ordinary stages of high water, to the largest class 
of steam vessels now navigating the Ohio River back and forth, at the 
place where said bridge is located, and which necessary alteration is 
hereby declared to be an elevation of said suspension bridge to the 
height of one hundred and eleven (111) feet at the least, on its under- 
most part, above the low water mark, by the Wheeling guage of the 
Ohio’s waters ; and that the height of said one hundred and eleven 
feet shall be maintained, to the extent of three hundred feet, on a level 
headway over the channel of the said river. And that from the re- 
spective ends of said headway of three hnndred feet to the abutments 
at each end of the bridge, the descent shall not exceed after the rate 
of four feet fall to every hundred feet of extension on the line of the 
bridge, and that the same shall be removed by respondents, or altered 
as above stated, on or before the first day of February, 1853.” 

With a view of lessening as far as possible the disadvantages 
which this decree imposed on the defendants, the Court referred the 
matter to William J. McAlpine, civil engineer, to report how the 
obstruction could be most conveniently removed. He reported that 
a draw cannot be made in the suspension bridge which shall afford 
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a safe and convenient passage for the largest class of steamboats 
which ply to Pittsburgh, having chimneys eighty feet high, on a 
depth of water thirty feet from the ground. And he reports that a 
draw can be constructed in the wooden bridge over the western chan- 
nel of the river, which will, under ordinary circumstances, offer a 
safe and convenient passage for such boats. 

That bridge, he states, consists of three spans, each of two hun- 
dred feet in length; and he proposes that the draw shall be placed 
in the center span of the bridge, which will open a clear space of 
two hundred feet. He also reports, in answer to the third question 
of the Court, ‘that the removal of the Western Bridge will open 
an unobstructed channel for the packets which now pass Wheeling, 
when the water is six feet deep on the Wheeling bar.” 

Upon this report, Mr. Justice McLean, in delivering the opinion 
of the Court, remarked— 

The report now before us, in its outlines, is not objected to by the 
defendants. On the contrary, they ask the Court to sanction it, 
leaving open its details. In their former opinion, after stating the 
elevation which must be given to the suspension bridge, to remove 
the obstruction of the Court, say, “If this or some other plan shall 
not be adopted, which shall relieve the navigation from obstruction, 
on or before the first day of February next, the bridge must be aba- 
ted.” It was proposed that some plan might be suggested to remove 
the obstruction, at less expense than the elevation or abatement of 
the bridge. The Court had before them only the general plan for 
relief reported by the Commissioner. Under such circumstances, 
they felt themselves bound to receive and refer the propositions sub- 
mitted by the defendant’s counsel. The affirmative action on these 
propositions belong to the defendants; and also the eventual respon- 
sibility. 

The Court think that the report of the engineer, in its general as- 
pect, without examining its details, affords such probability of suc- 
cess as to entitle the defendants to the proposed experiment. We 
look to the desired results, and not to the practicability and efficiency 
of the plan. Of these the defendants must judge. They have the 
means of ascertaining with the utmost accuracy, whether a channel 
can be opened, in the western branch of the river, so as to afford a 
safe and an unobstructed navigation for the largest class of boats, 
having chimneys eighty feet high, when they cannot pass under the 
suspension bridge. This is the object desired, and any thing short 
of this, would not be satisfactory. 
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When the subject of a draw was first suggested to the Court, it 
was intimated that no draw was known which exceeded seventy feet 
in width, but it was supposed that one of eighty feet might be con- 
structed. And the Court then said, “‘we entertain great doubts 
whether a draw in either of the bridges, as proposed, can be con- 
structed so as to afford a convenient passage for the steamboats that 
ply upon the Ohio River.” A draw of two hundred feet in the clear 
is now proposed, and one less than that, would not answer the public 
demand. 

The Court will not now examine whether there be not in the 
western channel other obstructions than the bridge. If such obstruc- 
tions exist, of whatsoever nature, they must be known to the defend- 
ants, and must be removed. 

With these general remarks, the Court will leave the defendants 
free in the matter, to act astheir own judgments shall dictate. 

The elevation of the bridge, in pursuance of the report of the 
Commissioner, was ordered by the Court, as the best mode of re- 
moving the obstructions, suggested by the evidence. The abatement 
of the nuisance was the most direct and ordinary mode for giving re- 
lief in such cases. The alternative of elevating the bridge was 
adopted, from considerations connected with the interests of the de- 
fendants, and the accommodation of the public. The same views 
have influenced us, in relation to the proposition now before us. We 
do not sanction them farther than to leave them to the defendants, 
to work out and secure, if they shall think proper, the required re- 
sults, as stated in this opinion. The inconsiderable delay of two 
or three minutes in passing the draw, and running the increased dis- 
tance of the western channel, does not constitute a material objec- 
tion. From the statement made, the increase of time would be less 
than is ordinarily consumed in the landing or receiving a passenger 
at the shore. 

The objection that the navigation of the eastern channel of the 
river has been improved by the government, and that the plaintiff 
has a right to its unobstructed use, is admitted to have much force. 

In the multitudinous concerns of commerce, we must view things 
practically, and cannot deal in abstractions. It is not always in the - 
discretion of a Court to measure justice by doing or requiring to be 
don,e the exact thing which would seem to be most appropriate. 
Cases may arise in which great interests are involved, that may have 
had their origin in wrongful acts, yet connected with circumstances 
which render it extremely difficult, if not impracticable, to do the 
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thing, or cause it to be done, which is most fit and proper. Insuch 
cases, as in the law of mechanics, equivalents are of necessity sub- 
stituted. And if the thing done be all that justice can require, it 
may suffice. Such, is not unfrequently, the necessary action of a 
Court of Chancery. 

If the western channel of the river shall be made to afford an 
equally safe and unobstructed passage for boats, as the eastern chan- 
nel, before the structure of the suspension bridge, excepting the mere 
passage of the draw, and the increased distance, no appreciable in- 
jury is done to commerce. 

The Court will direct the decree which has been filed, and which 
required the bridge to be elevated, as therein specified, on or before 
the first day of February next, to be recorded, and that it shall stand 
as the order of this Court, unless before that time the western chan- 
nel of the river shall be made by the defendants, to afford an unob- 
structed passage to boats of the largest class which ply to Pitts- 
burgh, agreeably to this opinion; and leave is given to either party 
to move the Court in relation to this matter, on the first Monday of 
February next. 

The costs of this suit are ordered to be paid by the defendants. 


DECREE. 

This cause having been heard in February last, and the opinion 
of the Court pronounced; on the suggestion of the defendants’ coun- 
sel, a reference on certain points was made to Wm. J. McAlpine, 
whose report having been made, and arguments heard from the 
counsel on both sides, at the adjourned term in May, 1852, the cause 
stands for a final decree, on the original bill, the amendments thereto, 
the answers of respondents, and replications to said answers; and on 
the proofs in the cause, together with the report of the Commis- 
missioner appointed by this Court to examine the premises, and on 
the exceptions to said report: when it appeared—that the respond- 
ents in the year 1849, had erected a suspension bridge, supported 
by iron wire cables, across that portion of the River Ohio, lying be- 
tween the city of Wheeling and Zanes’ Island, by virtue of a char- 
ter granted by the commonwealth of Virginia, the span of said 
bridge being over one thousand feet long; and it also appeared that 
across the other channel of the river, Westof Zanes’ Island, there 
is a truss bridge so constructed as altogether to prevent the passage 
of steamboats through that channel, which bridge is owned and 
maintained by the defendants. And it further appeared that the sus- 
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pension bridge over the channel of the river East of the Island, is so 
near the flow of the water, in its ordinary stages, as seriously to 
hinder and obstruct the largest class of steamboats from passing and 
re-passing under said bridge, in going to and returning from the port 
of Pittsburgh, in the State of Pennsylvania, that large and expen- 
sive public improvements made by, and the property of, that State, 
cunsisting of canals, connecting railroads, turnpike roads, and slack 
water navigation in said State, constructed years before the said sus- 
pension bridge was erected, all of which improvements terminate at 
Pittsburgh, on the Ohio River, and extend throughout the State of 
Pennsylvania, to the East and North, connecting the city of Phila. 
delphia, in said State, and Lake Erie with the River Ohio. That a 
large commerce for several years has been, and now is carried on, 
over these public works of internal improvement, on which Penn- 
sylvania levies reasonable tolls to maintain said works, and to com- 
pensate her for their erection. That said bridge imposes serious ob- 
structions to the largest class of vessels propelled by steam, and 
which bring freight and passengers from below said bridge, and 
which freight and passengers are intended to pass East and North over 
the canals and railroads of Pennsylvania, or to be conveyed down 
the Ohio River, having been transported on the public works of 
Pennsylvania, a portion of which commerce has been hindered and 
prevented, and hereafter must be hindered and prevented from pass- 
ing over the public works of that State, because of obstructions to 
navigation interposed by said bridge. 

That the said Ohio River is a navigable stream, the navigation 
whereof by law is free to all citizens of the United States, and 
ought to remain unobstructed ; and that the said suspension bridge 
not only obstructs and hinders navigation on said river, but by means 
of such obstructions, does occasion a special damage to the said 
State of Pennsylvania, as aforesaid, for which there is not a plain 
and an adequate remedy at law, but on the contrary thereof, such in- 
jury is irreparable by an action or actions at common law. 

It is therefore decreed and adjudged, that said suspension bridge is 
an obstruction and nuisance, and that the complainant has a just and 
legal right to have the navigation of the said river made free, either 
by the abatement or elevation of the bridge, so that it will cease to 
be an obstruction, in ordinary stages of high water, to the largest 
class of steam vessels now navigating the Ohio River, and which al- 
teration is hereby declared to be an elevation of said suspension 
bridge, to the height of one hundred and eleven feet, at least in its 
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undermost parts, above the low water mark, by the Wheeling gauge 
of the Ohio’s water; and that the height of said one hundred and 
eleven feet shall be maintained to the extent of three hundred feet on 
a level headway over the channel of the said river. And that from 
the respective ends of said headway of three hundred feet, to the 
abutments of each end of the bridge, the descent shall not exceed at 
the rate of four feet fall, to every hundred feet of extension on the 
line of the bridge: and that the same shall be removed by respond- 
ents, or altered, as above stated, on or before the first day of Feb- 
ruary, 1853. 

Since the above decree was drawn, certain propositions having 
been made by the defendants, to open an unobstructed navigation for 
boats of the largest class, which ply to Pittsburgh, through the west- 
ern channel of the river, as is more particularly stated in the last 
opinion of the Court in this case, which may avoid the obstructions 
by reason of the bridge, complained of by the plaintiffs; and as 
time has been givento the first Monday of February next for the de- 
fendants, should they deem proper to carry out their propositions by 
removing all obstructions of the western channel, on which day the 
plaintiff may move the Court on the subject of the decree, and of 
the proposed alterations in the western channel, which, being before 
the Court, will enable them to act in the premises as the law and 
the equity of the case may require. 

The Court order the costs to be paid by defendants. 





4<hoo> 


THE BRITISH COURTS OF LAW. 


[FROM THE NATIONAL INTELLIGENCER. ] 


The administration of the laws over the whole field of civil, com- 
mercial, criminal, and ecclesiastical jurisdiction, by the organization 
of the British Law Courts, is indeed a most complicated piece of 
machinery ; but yet far from being so abstruse and intricate as it is 
generally supposed to be. Few persons, indeed, except profession- 
ally legal ones, make any very elaborate inquiries upon the subject, 
nor can it be expected that they should do so; but we fear that not 
one man out of every five hundred in Great Britain has even that 
elementary knowledge which it might, a priori, be supposed he 
would have respecting a matter so connected with his own well-be- 
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ing, and the interests and rights of his fellow-countrymen. If we 
are within any proximate degree of truth in this opin.on, we cannot 
greatly err in supposing that at least an equal absence of informa- 
tion, arising from a neglect to inquire, exists in the United States ; 
although there it would be entirely excusable. Yet we are decidedly 
of opinion, that, generally speaking, there is a much higher average 
of information respecting the history, the laws, and the constitution 
of England in the United States than there isin England itself. We 
do not say this either in praise of one country or in derogation of 
the other; we merely state what we believe to be a fact, arising 
from the peculiar circumstances of each country, and from causes 
which it would be far from difficult to explain. Be this as it may, 
we have thought that a brief outline of the construction, duties, and 
peculiar field of action of the various British Courts of Law might 
not prove uninteresting to our transatlantic friends. 

The Sovereign is intrusted by the constitution with the whole ex- 
ecutive power of the law, and has the power of appointing the 
judges, but not of removing them, which can only be done, since 13 
William III, on the address of both Houses of Parliament impeach- 
ing their good conduct; nor are the judges removed in consequence 
of the demise of the Crown. The judges thus hold their responsi- 
ble offices by the most independent title, and are separated from all 
political influence, either of the Crown, the Legislature, or the Ex- 
ecutive Government. 

Until the 1 William IV., the number of Common law judges was 
12, viz: one chief judge, and three puisne judges in each Court. 
One puisne judge was then added to each Court. The Courts of 
COMMON LAW are now organized as follows: 

Court of Queen’s Bench. 
Lord Chief Justice of England, (Lord Campbell,) salary £8,000 
Justices, (Coleridge, Wightman, Erle, and Crompton,) 


salary Of cach... -.sceresersvnserccerercverccers 5,000 
Court of Common Pleas. 

Lord Chief Justice, (Sir John Jervis,).........0.00. »» 7,000 
Justices, (Maule, Cresswell, Williams, and Talfourd,) 

salary Of each..ceccscesececcceeeseccessetseecns 5,000 

Court of Exchequer. 

Lord Chief Baron, (Sir Frederick Pollock,)....... seee 7,000 
Barons, (Parker, Alderson, Platt, and Martin,) salary of 

C00 sentiiiinbetn titan At. ch eeiaae nth th eke eon 5,000 


Ture Common Law Jupces make two Circuits annually through 
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England and Wales, for the administration of civil and criminal jus- 
tice in every county. For this purpose the country is divided into 
eight circuits. The judges, according to seniority, choose their cir- 
cuits, which are held in the spring and fall. 

Tue Courts or Egurry form a distinct part of the administra- 
tion of the law. Their jurisdiction is of a very extensive nature, 
especially in all matters relating to trusts, of which they have exclu- 
sive cognizance. The Equity Judges are the Lord Chancellor, the 
Master of the Rolls, the two Lords Justices of the Court of (han- 
cery Appeal, and the three Vice Chancellors. The Lorp Caan- 
cELLOR is a political officer of the highest importance and influence, 
and his duration of office depends upon the existence of the admin- 
istration, of which he isa member. He is a privy councillor, and 
has always a seat in the Cabinet, where he has great weight in all 
mixed questions of law and politics. He is also the adviser of the 
Royal Family in all cases of doubt and difficulty affecting the inter- 
est of any of its members. He is at the head of the Judges and 
head of the Law. He has great power and patronage. The pre- 
sent Chancery officers are— 

Lorp Cusancettor—-Lord St. Leonards, (Sugden;) salary 
£10,000. 

Jupcrs or Cuancery Apprar—Sir James Knight Bruce and 
Lord Cranworth; salary of each £6,000. 

Master or tHe Rortis—Sir John Romilly; salary £6,000. 

Vice Cuancettors—Sir James Turner, Sir R. T. Kindersley, 
and Sir James Parker; salary of each £5,000. 

All the Equity Judges, with the exception of the Lord Chancel- 
lor, are separated from political power, and independent of its influ- 
ence; the Master of the Rolls holding his appointment for life, and 
the Vice Chancellors and Lords Justices of Appeal during good be- 
havior. The Lord Chancellor and Chief Judges of the Common 
Law Courts possess considerable patronage as to the appointments 
in their respective Courts ; but all sinecures have been abolished. 

So much for the present organization of these Courts. With re- 
spect to the duties attached to the separate Courts, and their special 
jurisdictions, we have, commencing with the Law Courts, briefly to 
state as follows: The Court of Quern’s Bencn has always exer- 
cised a supreme original jurisdiction in all criminal matters. Its 
authority is transcendant ; it isthe highest Court of Common Law. 
It superintends all civil corporations in the Kingdom; grants writs 
of mandomus to restore to corporations, colleges, &c., officers who 
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have been unjustly expelled, and writs of quo warranto against cor- 
porations or persons usurping franchises or liberties. It punishes by 
due course of law all officers of justice and inferior magistrates for 
wilful and corrupt abuse of their uuthority. It protects the liberty 
of the subject by speedy and summary interposition, and in common 
with the other Superior Courts and Court of Chancery, relieves by 
writ of habeas corpus persons wrongfully imprisoned, and may bail 
any person whatever. An appeal from the judgments of the Court 
lies by writ of error to the Court of Exchequer Chamber. The 
Court of Queen’s Bench holds its sittings in Westminster Hall. 
The sovereign used formerly sometimes to sit in this Court in per- 
son, and therefore it was movable with the Court or Royal House- 
hold, and called Curia Domini Regi, and Auli Regis. 

Tue Court or Common Puras is one of the Sovereign’s ancient 
Courts of Record. It dates its existence as a separate Court from 
the provision in the Great Charter which says common pleas should 
no longer follow the King’s Court, but be held in a place certain. 
This Court was formerly the great tribunal for determining disputes 
of property. It was styled by Sir Edward Coke “the lock and key 
of the common law.”’ It had original jurisdiction to hear and de- 
termine all pleas of land and injuries merely civil, and relating to 
real property between subject and subject—the party wronged suing 
inhisown name. Hence the term common pleas, as distinguishing 
from crown pleas, in which the Sovereign stands in the place of 
plaintiff on the part of the public. This Court also holds its sit- 
tings in Westminster Hall. 

Tue Courr or Excuegver is an ancient Court of Record for 
the trial and determination of all causes affecting the revenue and 
rights of the Crown. As a Court of Revenue, the Exchequer as- 
certains and enforces the rights of the Crown, when the revenue is 
concerned, against the subject. Asa Court of Common Law, all 
personal suits between subject and subject, excepting such as relate 
to real property, may be determined by it. It holds its sittings in 
Westminster Hall. 

The Common Law Judges also sit in the Courts of Appeal, of 
which there are two. 

The Court of Criminal Appeal was established in 1848, when 
it was enacted that Courts of Oyer and Terminer, or Gaol Delivery, 
and Courts of Quarter Session, should have power to reserve any 
question of law arising on matters before them, for the consideration 
of the J wr sitting as a Court of Appeal in Criminal Cases; any 
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five of them, one being the chief of a superior Court, being fully au- 
thorized to hear and determine such question. 

The Court of Exchequer Chamber was established as a Court 
of Appeal so far back as 31st Edward ITI, (1358.) Its constitution 
was remodelled by the statutes 11th George IV. and Ist William 
IV. According to its present organization, the judgments of each 
of the three Superior Common Law Courts, in all suits whatever, 
are subject to revision by the Judges of the other two Courts, sitting 
collectively as a Court of Error in the Exchequer Chamber. 

Tue Court or CHancery is, next to the House of Lords, the 
highest Court of Judicature inthe Kingdom. Its peculiar and prin- 
cipal business is the administration of equity, where the Common 
Law is insufficient, or does not provide a remedy ; interfering to 
prevent a wrong on principles of universal justice, when the positive 
enactments of the law are silent. This Court does not, however, 
exercise an arbitrary discretion. It is as much bound by precedent, 
and acts according to fixed principles, as completely as the Courts of 
Common Law. The Court of Chancery is composed of separate 
tribunals, respectively presided over by the Lord Chancellor, with 
the newly-created Appeal Judges, the Master of the Rolls, and the 
Vice Chancellors, before any of whom causes may be brought in- 
differently, excepting appeals, and such matters as relate to lunatics. 
An appeal lies from the Master of the Rolls and the Vice Chancel- 
lors to the Lord Chancellor and the Lord Justices, and from them to 
the House of Lords. The Lord Justices were appointed in 1851, 
to facilitate the business of the Court, and relive the Lord Chancel- 
lor. The Court is constituted by one of the Justices sitting with the 
Lord Chancellor, or by both sitting apart from him. The authority 
of the Lord Chancellor is preserved by a proviso, giving him co-or- 
dinate jurisdiction with the Court of Appeal, and reserving to him 
all the other ministerial duties and functions which belong to his 
high office. The Chancellor was originally the Sovereign’s Chief 
Secretary, and from the nature of his office, hisadviser. He affixed 
the King’s seals to royal grants and charters. Thus he became the 
keeper of the great seal, and the offices of Lord Chancellor and 
Lord Keeper were declared to be one and the same, (6th Elizabeth.) 
He was also anciently an ecclesiastic, and thence was called keeper 
of the King’s conscience. Writs for summoning Parliament are 
written by the Lord Chancellor. The care of infants and their pro- 
perty belongs to him; and he has jurisdiction over idiots and lunatics, 
all these classes being what is called wards in Chancery. He hasa 
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special jurisdiction in matters of bankruptcy, and in many other cases ; 
and he has the peculiar power of preventing a person from leaving 
the kingdom, by issuing of a writ of ne ereat regno. The Lord 
Chancellor’s Court sits at Westminster Hall, during Easter and Trin- 
ity terms, and at Lincoln’s Inn Hall during the remainder of the year. 

Tae Master ot tue Routs has judicial power, and is an as- 
sistant to the Lord Chancellor when present, and his deputy when 
absent. His office is perhaps as ancient as the Court of Chancellor. 
He is a Privy Councillor; a seat in the House of Commons is not 
deemed incompatible with his office. He has certain cases in equity 
assigned to him, which he hears and decrees in the Rolls Court, but 
his judgments must be affirmed by the Chancellor’s signature before 
they are enrolled. The custody of the rolls or records was confirmed 
to him, with extensive powers, by an act of Ist and 2d Victoria. 
He sits in the Rolls Court, Westminster Hall, during Easter and 
Trinity terms, and in the Rolls Court, Chancery Lane, during the 
remainder of the terms. 

The office of Vice CuanceLtor was originally created by 53d 
George III., as a means of assisting the Lord Chancellor in his then 
greatly increased business. In 1841, two additional Vice Chancel- 
lors were appointed. The Vice Chancellors are empowered to hear 
and determine all causes pending in the Court of Chancery, and their 
decrees are valid as the acts of that Court; but the signature of the 
Lord Chancellor is necessary to their enrollment. There are a great 
many departments and officers connected with the business of the 
Court of Chancery; such as the ten Masters in Chancery, whose 
functions are about to terminate under the operation of a bill brought 
into the House of Lords by the present Lord Chancellor; the Ac- 
countant General, the ten Registrars in Chancery, Examiners, Taxing 
Masters, Clerks of Records and Enrollment, &c., all of whose duties 
are pointed out by their titles. There are no fewer than fifty-nine 
of these officers, whose united salaries, including the Masters in 
Chancery, amount to more than £100,000 per annum. The ques- 
tion may fairly be asked whether the business could not not be done 
quite as well for less money.. Besides the principals, there is also a 
little army of clerks employed, whose united salaries cannot be less 
than £100,000 more. 

The present law officers of the Crown are: 

Sir Joun Dopson, the Queen’s Advocate. 
Sir F. Tuxesitcer, Attorney General. 
Sir F. Kexty, Solicitor General. 
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These three officers advise the Crown upon all cases of legal dif- 
ficulty in which the Government is interested, particularly those 
arising in the Privy Council Office, and in the Foreignand Colonial 
Departments, where the question involves points of international 
law. The Queen’s Advocate prosecutes or defends on the part of 
the Crown, in all cases tried in the High Court of Admiralty, and 
more especially advises in such matters as are governed by the civil 
and international law.. He has no fixed salary, but is paid by fees ; 
and is not considered as a political officer, and is therefore not nec- 
cessarily changed with the Government. 

The Attorney and Solicitor General advise the heads of the other 
departments of the State, and prosecute or defend in all cases where 
proceedings are instituted or defended by any of the departments or 
officers of the Crown. They advise more especially in matters of 
common or municipal law. The Attorney General files all ex-offi- 
cio informations, and attends to petitions from persons claiming dig- 
nities or peerages, and reports thereon to the Crown. He also advi- 
ses the Treasury upon all matters of escheats, and is the legal ad- 
viser of the Admiralty, the Mint, and the Revenue Departments. 
He stands, in fact, in the personal relation of Attorney to his So- 
vereign, and appears as such in all Courts where the interests of the 
Crown are in question. 

The Attorney and Solicitor General are paid by fees; they are 
regarded as political adherents of the Government; they have seats 
in Parliament, and their tenure of office expires with the Govern- 
ment of which they form’a part. The Patent Office is subordinate 
to the Attorney and Solicitor General. 

The Queen isempowered to grant annuities to the Common Law 
and Equity Judges, on their retirement from office after fifteen years’ 
service, or in cases of disability from personal infirmity. These 
limitations, however, do not apply to the Lord Chancellor. These 
retiring allowances are as follows: 


Lord Chancellor..... wo viviele see eewe oo wetewees £4,000 per annum. 
Master of the Rolls...... Biale Wb S0ls MeteNs «+++. 3,750 do. 
Judges of the Court of Appeal.... ..eeceees 3,750 ~~ do. 
Vice Chancellor of England......... veseeee 8,750 do. 
The other two Vice Chancellors. ..........4 38,506 do. 
Chief Justice of Queen’s Bench..:..... ++. -«. 8,800 do. 
Chief Justice of Common Pleas....... saeeee 3,600 do. 
Chief Baron of the Exchequer... +... 2.00. 3,750 do. 
Puisne Judges and Barons... ...seeees+ ee» 3,500 do. 
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The Eccuesrastivat Courts exercise a jurisdiction in spiritual 
matters, and are distinguished from the common law Courts by their 
proceedings and practice, which are founded upon the rules of the 
civil and canon law. The Ecclesiastical Courts were separated from 
the secular Courts soon after the Norman conquest. Their jurisdiction 
has since very much extended. They are not Courts of record. 
They have no inherent power to proceed against delinquents other- 
wise than “pro salute anima.” They have cognizance of all cases 
and suits relative to marriages, and all applications for separation, 
but they have not the power to annul the marriage contract. They 
decide also upon the validity of wills, and grant probate and adminis- 
tration. They also determine all questions relative to tithes, church- 
rates, &c. All charges of a spiritual nature involving defamation of 
character are made before these Courts. The jurisdiction of the Ec- 
clesiastical Courts, or, as they used to be termed, the Spiritual Courts, 
has long remained without change, but great change has long been 
pronounced necessary ; they do not, however, at present possess the 
power of excommunication. ll the officers of these Courts are 
paid by fees. We shall not specify in detail the peculiar duties of 
the six Ecclesiastical Courts. Those duties have very little relation 
to any thing which can occur in the United States, nor will the names 
of the Courts convey any ideas to an American reader. They areas 
follows: The Arches Court, the Court of Peculiars, the Prerogative 
Court, the Court of Faculties, the Consistory Court, and the Vicar 
General’s Office. Nor can the business of some of them be very 
onerous, although the fees are far from being light, since the late 
Sir H. J. Fusr presided in three of the Courts, and Sir Joan Dopson 
at present presides intwo. The sixth, the Consistory Court, has Dr. 
Steruen Lusuineron for its chief. All these Courts are held in 
Doctors’ Commons and its immediate neighborhood. 

The High Court of Admiralty of England cannot certainly be 
ealled an Ecclesiastical Court, although it holds its sittings in Doc- 
tors’ Commons, is presided over by a member of the College of 
Advocates, (Dr. S. Lusurneton,) and conducts its proceedings 
according to the method of the civil law. This Court is of ancient 
institution. It is not a Court of record. It has cognizance of all 
cases of bottomry, salvage, collision, seaman’s wages, pilotage, 
breach of navy regulations, &c. In time of war it adjudicates all 
questions of prize-money, and all suits respecting matters occurring 
on the broad seas, or in parts out of the reach of common law. The 
Judge’s salary is £4,000 per annum, with a retiring pension of £2,000. 
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We have not attempted, in this sketch of the British Courts of 
Law, any detail of their history, or disquisition upon their origin 
and antiquity. Many extensive and learned works have been writ- 
ten upon those subjects, to which we must refer the comparatively 
few persons who are curious in such matters. 





IN THE CIRCUIT COURT OF THE UNITED STATES. 
EASTERN DISTRICT OF PENNSYLVANIA. 
APRIL 8, 1852. 


WOODWORTH PLANING MACHINE CASES. 


Stoat v. Parron—Stoat v. Winptow—Witson v. SNowDEN— 
Witson v. Asnton. 


These cases came before the Court upon motions for interlocutory 
injunctions. The Opinion of the Court was delivered by Mr. Jus- 
tice Kane. 


OPINION. 


The effort to smooth boards and reduce them to a uniform thick- 
ness by the rotary action of cutter knives, set in the face of a disk, 
and made to revolve in the plane of the intended surface, is of 
ancient date. But from the time of Bramah, half a century ago, 
until now, it has never been successful. 

If it were practicable to construct a machine, mathematically 
accurate in all its parts, and of inflexible material, so as to prevent 
all possible vibration; and if, besides, the wood to be operated on 
could be first deprived of all its elasticity, then each cutter as it 
passed on its way, removing a certain portion of the board, would 
leave the surface absolutely finished behind it—and the other cutters 
and the same cutter returning in its revolution, all following in abso- 
lutely the same plane with the first, would pass over the finished 
surface, neither abraiding it nor compressing it, yet in contact 
with it. 

But these conditions involve mechanical impossibilities. The 
strongest engine that ever came from the shops, vibrates sensibly 
when it encounters an intermitting resistance, and there is no such 
thing as a non-elastic. The practical consequence is, that the 
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cutters after finishing their work, still continuing to revolve over the 
smoothed surface, will sometimes be impelled for the instant below 
the plane of their normal action; and on the other hand, the board 
partially compressed when under the action of each cutter in succes- 
sion, but rising again immediately afterward by its own elastic force, 
will present a new surface to be acted on by the next cutter—that 
surface varying in height according to the varying density and conse- 
quent elasticity of the board. This is illustrated by the Backlash, 
an irregular trace made in the finished surface by the cutters that 
continue to pass over it. 

Woodworth was the first to propose a remedy for this, by placing 
his cutters on the periphery of a rotating cylinder, while he pre- 
sented the face of the board in the tangent plane of their revolution. 
He thus prevented the cutters, while the board was moving, from 
tracing it a second time, and gave the dip and lift cut which has 
been so often recognized as the characteristic of his patented 
machine. 

It is obvious that, to make this cut, it is not necessary to place 
the cutters on a true cylinder. A cone, or even a dished wheel, 
scarcely deviating in appearance from a true disc, will produce the 
same effect, provided the board approaches and leaves the cutters in 
the tangent plane of their revolution. I had no difficulty, therefore, 
when the cases of Plympton and Mercer, and others, were before 
me, some years ago, in holding that a cone or dished wheel so 
arranged, was simply a mechanical equivalent for the cylinder of 
Woodworth; and the rulings then made, have, on more than one 
occasion since, received the sanction of both the judges of this 
Court. 

Strange to say, in three of the cases now before me, the principal 
dispute has been as to the fact, whether the machine used by the 
defendants is or is not a Disc, or as it has been spoken of in the 
argument, a Bramah wheel. Numerous witnesses, some of them 
highly respectable, have testified that it is nothing else—and that its 
cutters move, of course, in the same plane and parallel with the 
lower face of the board—in other words, that the cutting disc coin- 
cides in its revolutions with the finished surface. But it is as certain 
as any truth in the philosophy of mechanics, that in this they are 
mistaken—for the machine, in its ordinary working, leaves nu back- 
lash; and the boards that were passed through it by one of the gen- 
tlemen who inspected it under the Court’s order, show unequivocal 
marks of the dip and lift cut. 
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Neither witness nor counsel has explained how a disc which all 
describe to be like Bramah’s wheel, and worked as his was, can 
produce results so different from his; nor how it happens that the 
results produced by it are so precisely those which would be pro- 
duced by cutters revolving on a flattened cone. On the contrary, all 
admit that the machine does vibrate, and that the boards which it 
commonly works on are damp, if not wet, and, of course, easily 
compressed under the cutters. It is to exact more than a reasoning 
faith in human testimony, to assure us that such a machine, acting 
on such a material, will in the hands of the defendants renounce the 
mechanical law which it has been exemplifying every where else for 
the last fifty years. 

It is true, that upon tramming the dise with the bed plate, in 
order to test their parallelism, the defendant’s witnesses observed no 
deviation from the disc form. But though this were so, yet in just 
such a disc the cutters might be arranged in such a manner as 
to describe a cone when revolving; and Mr. Patton’s cutters were 
not, and probably could not be trammed. Beside which, the axis 
of the disc was so adjusted at its upper extremity, as to give it at 
pleasure the oblique action which is adapted to the revolving cone, 
and yet to restore it again in a few minutes, with the disc parallel to 
the bed plates. 

When we consider that the machine while at rest can have its 
character thus easily modified, so as to give proof for the time of 
the parallelism of its parts, if such proof be desirable, and that 
while in motion it defies all scrutiny, revolving, it may be, some 
3000 times in a minute, and its three cutters therefore following 
each other with an interval between them of but the 150th part of a 
second; and that an obliquity in the disc, not exceeding the j,th of 
an inch on its cutting diameter, would be sufficient to change its 
effective action; we can apprehend, without difficulty, that the 
defendant’s witness may have fallen, very honestly, into error. But 
it is enough for us to know, that according to the laws of matter and 
motion, which are the condensed expression of all mechanical expe- 
rience, the machine, as they describe it, can not produce the effects 
which we see that the machine produces in fact. The foot print on 
the sand indicates with less certainty the form and pressure of the 
foot that made it, than a curved cut on the face of a flat board 
proves a corresponding curvature in the path of the cutting tool. 

It is in vain to refer us, for an explanation, to the abnormal influ- 
ences of vibratory or semi-elastic forces, without showing us what 
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those influences are, and how they resolve—they resolve for the 
time a disc into a cone, or enable the machinist to trace a regulated 
curvilinear surface by the rectilinear movement of a plane. This is 
only to reassert the paradox in more general language, to prove the 
controverted fact by reference to an unknown theory. 

I must hold, therefore, that the planing machine of Messrs. Pat- 
ton, Ashton & Winslow, and Ashton & Beer, are essentially the 
same with the planing apparatus of the Woodworth patent. 

The machine employed by Mr. Patton, and, as it is said, invented 
by him, for cutting the tongue and groove, is spoken of as an ellip- 
tical saw. It consists of a revolving saw, plate of lozenge shape, 
set at such an oblique angle as to make all the teeth on its periphery 
equidistant from its action of motion. In revolving, it describes, of 
course, a cylinder, and its action is that of a rasp. It does not 
divide the board, as a saw does; but performs the office of Wood- 
worth’s duck bill cutter, somewhat less perfectly, and apparently at 
greater cost. The only points of difference are, that what would be 
the one cutter of Woodworth is, in Mr. Patton’s machine, effec- 
tively divided into several, so as to form a series of cutting discs or 
saws, the teeth of which abrade in succession the portions of the 
board to be removed, leaving the edges rough in consequence, instead 
of giving them the comparatively smooth surface of the Woodworth 
machine; and that while a broken cutter can be removed from the 
Woodworth disc, and a new one substituted, a tooth broken from 
Mr. Patton’s saw destroys it. Whatever, therefore, may be the 
supposed interest or novelty of the elliptical saw, it must in its 
adaptation to this particular use, be regarded as embodying the 
principle, and constituting, but for its inferiority, the mechanical 
equivalent of Woodworth’s cutting wheel. 

The tonguing and grooving apparatus of the Ashton and Wins- 
low, and Ashton and Beer machines are confessedly those of Wood- 
worth’s patent. 

The same is true of Snowden’s; and his planing machine is an 
equally direct piracy of the Barnum patent, now held by the com- 
plainant. 

I have not, in this opinion, discussed the question of the validity 
or the extent of Woodworth’s patent. These have been so often 
before almost all the Courts of the United States, as to make them 
inappropriate topics for interlocutory argument. There must be, at 
some time or other, an end of controversy as to the character of a 
patentee’s property in his invention; and now that twenty-three 
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years have gone by, since the Woodworth patent was issued and 
passed into litigation, I am disposed to recognise its parting claim to 
repose; solve senescentom. I, therefore, limited the discussion at 
its outset to the single question of infringement. 

I have one more renark to make; it is prompted by a review of 
the devices employed by these defendants and those who have gone 
before them in similar controversies. I can not but think that the 
time has come, when, in this District at least, the attempt to mask 
an infringement of this particular patent should be almost regarded 
as a waste of ingenuity. It is a truth of large acceptation, both 
in policy and morals, that it is better in the long run to strive 
patiently for a legal property of one’s own, than to persist in tres- 
passing on the property of others. The invention which is set forth 
in letters patent belongs to the inventor—as rightfully as the house 
he has built or the coat he wears. It can not detract from the dig- 
nity of his title, that the subject of it is of his own creation, his 
thought conceived, and developed, and matured in the recesses of 
his mind, that it has cost no man else any thing, and asks nothing 
in return for the contribution it makes to the general wealth and 
happiness, but that security of enjoyment, during a limited period, 
which the laws engage for all other property without limitation of 
time, and without stipulating a price. It would be a reproach to 
the judicial system, if an ownership of this sort could be violated 
profitably or with impunity. 

The complainant’s counsel will prepare the draught of decretal 
orders, in the several cases, in accordance with this opinion. 

For Complainants—Messrs. Harding, Campbell, Kellar. 

For Defendants—Messrs. Cuyler, Taylor, Hubbell. 
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IN THE SUPREME COURT OF NEW YORK. 


NEW YORK CITY, JUNE 11, 1852. 


Tue Prope, etc. v. Toe American Art Union.—Tue Tern 
Governors or tue Aums Housse v. Tue Same. 


[FROM THE NEW YORK EXPRESS. ] 
CONSTITUTIONAL LAW—LOTTERIES—ART UNIONS. 


If persons are already in possession of valuable articles, which are in their nature, or 
in the estimation of the owners, incapable of division into parts, without destruc- 
tion, or diminution in value, it is lawful for them to agree to cast lots whose it 
shall be. 

But where it is held out as an inducement to persons to become the owners, or inter- 
ested in property to be divided, that it shall be divided by lot, and a division 
takes place accordingly, such division is a lottery, and therefore unlawful. The 
purpose for which the scheme is gotten up can not change its character. 

The Constitution of New York, like that of Ohio, declares that “no lottery shall 
hereafter be authorized by law, or any sale of lottery tickets allowed within the 
State.” Held, that the American Art Union, which holds out as an inducement 
to persons to subscribe, that the proceeds of the subscriptions shall be invested 
in paintings, to be distributed by lot among the members, was a lottery within 
this clause. 


Mircue.t, Justice.—By the constitution of the Art Union, 
adopted by themselves, the society was to purchase such works of 
art as the state of the treasury would warrant; which, at the annual 
meeting in December, were to become, by lot, the property of the 
individual members, each member being entitled to one chance, or 
share, in such distribution for each $5 by him subscribed and paid. 
(Articles 8, and 10.) 

By section four of the by-laws, the mode of distribution is pre- 
scribed: Each work of art was to be numbered, and its number be 
placed in a box; the name of every member of the association was 
to be placed in a similar box, one number was then to be drawn 
from the first box, and a name was to be drawn from the box of 
names, and the person whose name was thus drawn was to be the 
owner of the work represented by the number just drawn; and this 
process was to be repeated until all the works should have been dis- 
tributed. (Sec. 1 of Art. 6, p. 122) 

Before any of the subscriptions for the last year were received, 
the Art Union published its plan—showing that for the payment of 
$5 any person would become a subscriber, and entitled to an en- 
graving, to certain numbers of the Bulletin of their proceedings, 
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and to the chance of one of a number of paintings, which in De- 
cember of every year were to be “distributed by lot among the 
members, each member having one share for every five dollars paid 
by him.”? (Pages 137 and 143.) After this publication, the Art 
Union received a great many subscriptions, and bought a large num- 
ber of pictures, which they were about to distribute according to 
their agreement thus made with the members, when they were stop- 
ped by the charge made that their proceedings were illegal. 

Article 4, of 1 Revised Statutes, page 665, is entitled “Of raf- 
fling and lotteries ;’’ but its provisions are not confined to the of- 
fenses technically called raffling and lotteries, among the experts in 
games of chance. Section 22 not only forbids any one setting up, 
or proposing, any money, goods, chattels, or things in action, to be 
raffled for, but also forbids their setting them up, or proposing them 
to be distributed by lot or chance, to any person who shall have 
paid any valuable consideration for the chance of obtaining such 
money, &c. Under this section it is clearly unlawful for any one 
to set up, or propose—that is, to hold forth to others that he has, or 
will have, any article, although they be works of art, which are to 
be distributed by Jot or chance to any person who (before the distri- 
bution) shall have paid any money for the chance of obtaining such 
article. 

The Art Union certainly did, by its constitution, and articles, 
and plan, propose, or hold forth, to every person who would become 
a member, that if he would pay five dollars, some works of art 
should be distributed by lot or chance, and that he should have the 
chance of obtaining one of them. They also held out other induce- 
ments to him; such as that he should certainly have an engraving, 
and numbers of the Bulletin, and that he would be a patron of the 
fine arts; but still they kept distinctly before his eyes, that he was 
to have the chance of the more valuable article—a fine painting. 
No one subscribed without the agreement to give him that chance; 
although, therefore, other motives entered into the consideration of 
the member, yet the chance was held out to every one as an induce- 
ment to him to pay ‘‘the valuable consideration,” which the pro- 
posers of the scheme were to receive from him. 

Those other motives only tended to entice a larger number to 
aecept the scheme and to blind themselves, as well as the directors 
of the institution, to its evil effects. The directors wished to pro- 
mote the fine arts. They thought it could best be done by procur- 
ing a ready market for the works of artists at prices such as liberal 
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men would give from a fund devoted to that purpose. They also 
concluded that this fund could not be raised in sufficient amount 
annually by voluntary donations, even from the friends of the art. 
They therefore appealed to a passion which experience had proved 
was most powerful even with those who knew nothing of the fine 
arts. They proposed, as part of the inducement to the payment of 
a share, that each share should entitle its holder to one chance of 
obtaining one of a number of valuable paintings which should be 
distributed by lot. ; 

The money paid on each share was then, by agreement, to be 
paid, and was paid, for the chance of obtaining one of these articles, 
which were to be distributed by lot, and the Art Union did propose 
those articles to be distributed by lot or chance. This is the offense 
described in section 22 of article 4, (1 R. 8.665.) That other con- 
siderations were mingled with this unlawful consideration, does not 
make any part of the contract good; but if this unlawful object of 
distribution by chance was one of the considerations for the con- 
tract, it vitiated the whole contract, and was within that section, 
otherwise the act might always be evaded by combining any lawful 
object with one avowedly prohibited by the act. These pictures 
‘were about to be distributed by lot, and even by public advertise- 
ment announced and offered by the said association to be so dis- 
tributed by lot among over 13,000 subscribers, when they were 
declared by the District Attorney as forfeited.” ' (p. 150, 151.) 

If there were any doubt whether the offense in section 22 was 
complete until the articles were about to be distributed, this fact, 
thus admitted, removes that difficulty. Section 10 of article 1 of 
the constitution, is, that ‘‘ No lottery shall hereafter be authorized, 
or any sale of lottery tickets allowed within this State.” The essen- 
tial evils of lotteries, and which caused their prohibition in the con- 
stitution of 1821, and again in that of 1846, is, that persons are 
induced to spend their money in them from the hope of obtaining, 
by chance, a far more valuable return than they pay. Those are 
the elements of the offense prohibited by section 22 of the part of 
the Revised Statutes, which we have just been considering. It is 
essential to that offense that the purchase should have been made or 
valuable consideration given for this chance. This is to be inferred, 
also, from the section of the constitution just quoted. 

By prohibiting the sale of lottery tickets, it shows that the thing 
to be prohibited is that in which a sale is to take place, and a ticket 
given to show that the buyer is entitled toa chance. The purchase, 
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then, is made for the sake of the ticket in the lottery. This shows 
the meaning of *‘ lottery ”’ as the qualifying adjective to “tickets,” 
and so, also, the meaning of the same word when previously used 
as a substantive. If persons already owning family pictures, or 
rare works of art, or lands of nearly equal value, or property which 
does not admit of division into equal parts, and which is too sacred 
to be sold, choose to distribute by an appeal to lot what has thus 
come to them, before they had any scheme of so distributing it, 
they are not within any of the evils which the law means to pro- 
hibit. 

Nor is the choice of jurors or arbitrators, or the allotment of sen- 
ators or judges, within those evils. In neither case is the chance 
held out or felt as a motive for the giving of any thing. In neither 
case does the chance tempt one to the expenditure of his money, 
but chance is resorted to as the only mode of assigning to some an 
unequal share when the law or the necessity of the case has already 
made it indispensable that the shares should be unequal. The lot- 
tery is no less an evil because a large proportion of the profits is to 
to be applied for a good purpose. ll lotteries which the Legis- 
lature ever sanctioned was probably for some such purpose, or was 
at least so esteemed by the Legislatures which sanctioned them. 
Some were to promote the cause of charity, some the cause of lit- 
erature, and some the cause even of religion. Yet all were dis- 
criminately condemned, both by the constitution of 1821 and that 
of 1846. 

If this distribution by the Art Union is constitutional, a church 
might be built by lottery, with 18,000 shareholders of $5 each, 
each of whom should receive some religious book; but while the 
pews, amounting to some two bnndred or three hundred, could be 
distributed by lot among some two hundred or three hundred per- 
sons, who would have the luck of drawing the prizes. Charitable 
institutions could be founded, in which each shareholder should also 
receive some slight return, while the more lucky would have the 
exclusive privilege of sending their needy friends to receive the 
benefits of the charity. Academies and colleges would be founded 
on the same principle, the fortunate drawers of prizes having the 
privilege of sending scholars to be taught and supported without 
charge. 

In all these cases, and many more that can easily be supposed, no 
more pecuniary motive might directly influence the subscriber more 
than it does here; but in each case the motive, whether it be pecu- 
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niary, or economical, or charitable, does exist to obtain the means 
of a certain enjoyment without paying it for one’s self. If all these 
schemes can be lawful, when originating with private individuals, 
they would be no less lawful, if expressly authorized by the Legis- 
lature, and drawn by agents to be appointed under its authority. 
Why, then, it is said, have so many learned lawyers, and so many 
moral and religious men sanctioned this scheme ? 

The good object which men have in view, often directs their 
attention from an examination of the means which are used for that 
object. Most of this class of men, probably, had no other thought 
than to pay their subscription, that some deserving painter might 
receive the: benefit of it; most of them, very probably, never ex- 
amined into the matter, and the long prevailing custom of dealing 
in lotteries, must have left its influence on the community, and in 
some measure blinded them to its evils, and to the wide spread 
sphere which it included. Certain lotteries, which it is now con- 
tended were the only kind intended to be prohibited, were undoubt- 
edly the principal causes of the mischief that existed, and so might 
naturally be looked upon as the only cause of that mischief. 

So, still the professed gambler is regarded as the pest of society, 
by men of good character, who do not consider it inconsistent with 
their good character to play for very small sums, in which the 
motive of gain can have scarcely any influence. Yet, in this, they 
violate a known law, although they are not influenced by a base 
pecuniary motive of making gain, to the ruin of others. 

Judge Rooszvexr did not write any opinion, but concurred with 
Judge Mircuet, and the presiding Justice, (Epwarps,) therefore 
announced that the majority of the court declared that the mode of 
distribution of the American Art Union was illegal and unconsti- 
tutional. 





SELECTIONS FROM 1 CARTER’S INDIANA REPORTS. 


Assignment.—The assignment of property by the debtor, for the 
benefit of his creditors, is void, if there is a secret trust for his benefit. 

Exclusive possession must accompany or follow an assignment of 
property for the benefit of creditors, or it is fraudulent and void as 
to the creditors, unless a sound reason is given for the omission of 
such possession to rebut the presumption of fraud. 
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! When there is a common purpose between the assignor and the 
assignees to defraud, the declarations of the assignor made after the 
deed, are admissible to prove the fraud. Caldwell ». Williams, 1 
Carter’s Indiana R., 405. 


Reo eg Sie ae 


Baitment.—If the bailee of goods for a particular purpose, not 
: having the indicia of property other than its possession and control, 
4 transfers them, in contravention of such purpose, to a bona fide 
{ purchaser without notice, the latter can not resist the claim of the 
real owner. Ingersoll v. Emmerson, 1 Carter’s Indiana R., 76. 
A bailee can not, as a general rule, be sued by the*bailor for a 
deposit till after demand; nor is the bailee always bound to deliver 
his deposit on demand. Underwood v. Latham, 1 Carter’s Indiana 


R., 276. 


REID STB MTT 


ai: Banxruptoy.—A defendant who pleads his discharge as a vol- 
untary bankrupt, to defeat a suit brought against him for the re- 
covery of a debt existing at the time of the passage of the bank- 
rupt act, must also show that the debt is not within the exceptions 
of the act. Lorden v. Gatewood, 1 Carter’s Indiana R., 107. 

A discharge in bankruptcy is not a bar to a suit by one co-surety 
against another, for contribution, where the entire debt of the prin- 
cipal was paid by the plaintiff after the discharge of the defendant, 
and for which the parties litigant are bound as sureties. Dunn v. 
Sparks, 1 Carter’s Indiana R., 397. 





Cuancr or Venue.—Expressions of prejudice and the use of 
harsh ard violent terms, derogatory to a party’s character for hon- 
esty, by a Judge, are not sufficient cause for a change of venue to 
another circuit. Millison v. Holmes, 1 Carter’s Indiana R., 45. 





Common Carrier.—A common carrier can maintain an action 
for a breach of a contract made with him by a master of a canal boat 
. respecting the transportation and delivery of freight; and he may 
show by parol evidence that a receipt was given him by the master 
as captain of such boat, and that the freight named therein was to be 
carried by his boat. Deford v. Seniour, 1 Carter’s Indiana R., 632. 
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CoystitutionaL Law.—The power of legislation in relation to 
fugitives from labor rests exclusively in Congress, and the laws of 
this State prescribing the mode of arresting such fugitives escaping 
from other States, are unconstitutional. Graves v. State, 1 Carter’s 
Indiana R., 368. 


Conrract.—Held, that a parol contract for the sale of land is 
void at law, notwithstanding possession taken, part payment made, 
etc.; and the money paid on such a contract may be recovered back. 
Lailors ». Gambril, 1 Carter’s Indiana R., 88. 

No demand is necessary before suit on a contract payable in 
specified articles, when the time and place of payment are fixed in 
the contract, or when the time of payment is fixed, and the place is 
left undetermined. 

On such contract or demand, before suit is necessary, when the 
place of payment is fixed by the contract, but the time is left unde- 
termined ; when the time and place are both left undetermined, and 
when the contract is to pay on demand; but on a contract to pay 
money, a demand is not necessary. Frazee v. McChord, 1 Carter’s 
Indiana R., 224. , 


Corporations.—The contracts of corporations rest upon the 
same footing as those of natural persons, and are valid without 
seal, whether expressly made by the corporation, or arising by im- 
plication from the general relations of the agent toward the corpo- 
ration, or from the ratification of acts done by persons assuming to 
act as agents, although without sufficient authority. 

Municipal corporations are responsible to the same extent, and in 
the same manner as natural persons, for injuries occasioned by the 
negligence or unskilfulness of their agents in the construction of 
work for the benefit of the cities under their government. Ross v. 
City of Madison, 1 Carter’s Indiana R., 281. 


Evipence.—Parol evidence may be given, not to contradict the 
terms of a written warranty, but to show that the property was 
taken by the purchaser subject to incumbrances which he knew to 
exist at the time of purchase, though they were not mentioned in 
the deed. Allen v. Lee, 1 Carter’s Indiana R., 58. 
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Growine Crops.—Growing crops raised annually by labor, are 
subject to sale as personal property before maturity, and their sale 
does not require a memorandum in writing, to make it valid. 
Northern v. Indiana, 1 Carter’s Indiana R., 113. 


Jupgment.—When the record discloses nothing on the point, 
jurisdiction of the person and of the subject-matter will be pre- 
sumed, in cases of domestic judgments of courts of general juris- 
diction, when they come collaterally in question. Horner v. Indi- 
ana State Bank, 1 Carter’s Indiana R., 130. 

A judgment in attachment, notwithstanding it appears that the 
debt attached in the hands of the garnishee was not due when the 
judgment was rendered against him, or that the affidavit does not 
state of what county the attachment defendant was a late resident, 
is valid until reversed. Cornwell v. Hungate, 1 Carter’s Indiana 
R., 156. 

Neither the common law nor the statute authorizes assignments 
of judgments so as to enable the assignee to proceed at law for their 
collection in his own name. Moore v. Ireland, 1 Carter’s Indiana 
R., 531. 


Limitations, Statute or.—The statute of limitations forms 
no part of the contract; it affects the remedy only, and that statute 
governs which happens to be in force where suit is brought. Win- 
ston v. McCormick, 1 Carter’s Indiana R., 56. 


Manpamvus.—Courts will not grant a writ of mandamus where 
the party applying has a different legal remedy. Marshall v. Indi- 
ana, 1 Carter’s Indiana R., 72. 


Parent anp Cuitp.—Held, that the law implies no obligation 
on the part of the father to pay for services rendered by the son 
after he arrived at majority, and before he left his father’s house, in 
a case where the services rendered were such as the son had been 
accustomed to render before he arrived at majority, and where there 
was no agreement on the part of his father to pay for them. Ree- 
sor v. Johnson, 1 Carter’s Indiana R., 100. 

By the common law the father is entitled to the cantody of the 
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children in preference to the mother. Tarkington v. Indiana, 1 
Carter’s Indiana R., 171. 


Preapinc.—The plea of nul tiel record, (being the only one 
pleaded,) to a declaration which sets out a judgment-and a statute 
of another State, admits the existence of the statute. Jackson v. 
Baxter, 1 Carter’s Indiana R., 42. 


Practice.—If the Court give an erroneous instruction, but after- 
ward correct the mistake by giving a legal instruction, there is no 
error. Fairchild v. Browning, 1 Carter’s Indiana R., 322. 

When the Court has been requested to give the instructions to the 
jury in writing, it is erroneous to recapitulate the substance of the 
testimony verbally, notwithstanding the Court states that the jury 
should not take its statements. McClay v. Indiana, 1 Carter’s In- 
diana R., 385. 

A bill of exceptions must be signed by a majority of the Judges 
present at the time, or it will form no part of the record. Gharkey 
v. Halstead, 1 Carter’s Indiana R., 389. 


PrincipaL and Acrent.—If an agent appointed to sell lands, 
cause a conveyance to be made to himself, such conveyance, unless 
ratified by his principal, will, on application of the principal or his 
heirs, within a reasonable time, be set aside by a Court of Equity, 
without inquiry as to its fairness. Sturdevant v. Pike, 1 Carter’s 
Indiana R., 277. 


Promissory Notes—Biuis or Excuaner.—If the holder of a 
note for the payment of money takes from the maker, in consider- 
ation of the sum due on that note, a new note for the amount, pay- 
able with illegal interest, he has no right, afterward, to surrender 
the new note, and recover from the maker the amount of the old 
one, with legal ‘nterest. 

The maker is liable in such case only for the amount of the new 
note, without interest. 

A note payable with illegal interest may be declared on as a note 
payable without interest. Justice v. Charles, 1 Carter’s Indiana 
R., 32. 
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When the date of the assignment is not given, it is presumed to 
be the same as the date of the note. Ewing v. Sills, 1 Carter’s 
Indiana R., 125. 

The holder of commercial paper assigned as collateral security 
is a holder for a valuable consideration; but in a suit on such paper 
he can recover no more than the debt actually due him, if any part 
of it has been previously paid, or there is no obligation as between 
the original parties. Valette v. Mason, 1 Carter’s Indiana R., 288. 

If a person draw a bill directly on himself, it is his prommissory 
note and may be sued on as such. St. James Church v. Moore, 1 
Carter’s Indiana R., 289. 

A note payable in property may be declared on without setting out 
the consideration. Streeter v. Henley, 1 Carter’s Indiana R., 401. 

A due bill payable in bankable paper, ‘when wanted,” is pay- 
able on demand, and will not draw interest until demand is made. 
Goodwin v. Hazzard, 1 Carter’s Indiana R., 514. 

A note is prima facie evidence of a settlement between the par- 
ties at the time of its date; and in a suit on a note, the payee 
should not have judgment on his set-off, the items of which accrued 
before that date of the note, without evidence produced to remove 
the presumption of settlement. Cambell v. Hays, 1 Carter’s Indi- 
ana R., 547. 


Recorpv.—A Court has no power to make an alteration in the 
record after the judgment, in the absence of the defendants, and 
without their consent. Randall v. Indiana, 1 Carter’s Indiana R., 
395. 


REPRESENTATIONS OF Cuaracrer.—To render a party liable 
for representations of character, made by him, it is necessary to 
prove that they were fraudulently made. Hopper v. Sisk, 1 Car- 
ter’s Indiana R., 176. 


Stanper AND Lisex.—The publisher and proprietor of a news- 
paper is liable for a libel published in his paper, and circulated to 
his subscribers, though it was published without his knowledge or 
consent, when he was absent, by his agent, who had received in- 
structions from the publisher to refuse its publication. Dunn v. 
Hall, 1 Carter’s Indiana R., 344. 
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In an action for slander the plea of justification is inadmissible to 
prove the repetition of the charge in order to increase the damages. 
Murphy v. Stout, 1 Carter’s Indiana R., 372. 


Venpor anp Purcuaser.—The vendor of real estate, by taking 
the vendee’s promissory notes for the purchase-money, with a third 
person as security, waives his equitable lien on the land for such 
money, unless there be an express contract that such lien shall be 
retained. Such lien can not be enforced against a subsequent pur- 
chaser, though he had notice from the vendee, at the time of pur- 
chase, that the notes were unpaid. Way v. Patty, 1 Carter’s Indi- 
ana R., 102. 

An outstanding mortgage upon lands purchased, when a deed and 
possession accompany the sale, is no bar to the recovery of the pur- 
chase-money. Oldfield v. Stevenson, 1 Carter’s Indiana R., 153. 


Warranty.—A general covenant of warranty does not extend to 
such incumbrances as were known to the purchaser at the time of 
making the contract, and which he agreed to discharge, in addition 
to the consideration stated in the deed. Allen v. Lee, 1 Carter’s 
Indiana R., 58. 


Wirness.—One of two defendants to an action on contract, who 
have suffered judgment by default, is a competent witness for the 
plaintiff in the same action, unless he is interested in favor of the 
plaintiff. Keincaid v. Purcell, 1 Carter’s Indiana R., 324. 
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IN THE ENGLISH COURT OF COMMON PLEAS. 


JANUARY 13, 1852. 
OverTON v. FREEMAN AND ANOTHER. 


[FROM 4 ENGLISH LAW AND EQUITY REPORTS. ] 


CONTRACTOR AND SUB-CONTRACTOR—CONTRACTOR NOT 
LIABLE FOR NEGLIGENCE. 


A contracted to pave a district, and B entered into a sub-contract with him to pave a 
particular street. A supplied the stones, and his carts were used to carry them. 
In the course of the work, B’s men negligently left a heap of stones in the street, 
so as to cause serious injury to the plaintiff :— 

Held, that, A was not liable, and that the fact that the act complained of amounted 
to a public nuisance made no difference. 

Semble, if the contract of A with B had been to do what might in itself be a nui- 
sance, A would have been liable. 

[Matthews v. The West London Waterworks Company, 3 Camp. 403; Bush v. Stein- 
man, 1 Bos. & Pul. 404; doubted.—Eds.] 


Casz, The declaration alleged that the defendants negligently 
and wrongfully caused to be placed divers large stones on a certain 
public highway, called Grove-street, Commercial Road, and left 
them there during the night-time without any light near them, by 
which means the plaintiff fell over them and broke his leg, etc. 
Plea, not guilty. At the trial before Jervis, C. J., on the 5th De- 
cember, at the last sittings at Westminster, it appeared in evidence 
for the plaintiff, that he broke his leg by falling over a heap of 
paving-stones; that the defendants were contractors, and had en- 
tered into a contract to pave the district; that the stones were theirs, 
and brought to the place in their carts, and left in the street in such 
a negligent manner as to have caused the accident; but a witness, 
Timothy Warren, proved that he had contracted with the defendants 
to pave the street in question; that laborers whom he employed had 
placed and left the stones where they caused the accident, by his 
orders, under the direction of the district surveyor; that there was 
no contract in writing, but a mere verbal agreement to do the work 
at so much per 100 feet. Upon which the learned judge directed a 
non-suit. 


Jan. 13. Stammers moved for a‘ new trial, on the ground of 
misdirection. ‘The Chief Justice was wrong in directing a non- 
suit. Without denying the liability of Warren, it is submitted that 
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the defendants were also liable. When any person contracts with 
another for such a work as the present, and a public nuisance is 
created in the course of the work, and a private injury ensues sufli- 
cient to give a cause of action, as here, both parties are liable. 
Though a nuisance may be public, yet that a special grievance may 
arise from it, so as to give a private individual a right of action, 
can not be disputed. Rex v. Dewsnap, 16 East, 195. 

[ Maule, J. ‘lhat certainly is an elementary proposition. ] 

In Bush v. Steinman, 1B. & P. 404, A, having a house by the 
roadside, contracted with B to repair it, and B contracted with C to 
do the work, and he with D to furnish the materials; and yet it 
was held, that A was answerable for the negligence of D’s servant 
in placing a quantity of lime in the road near the house, so as to 
cause the plaintiff’s carriage to be overturned. And in that case, 
Eyre, C. J., p. 407, puts this case :—‘* Suppose that the owner of 
a house, with a view to rebuild or repair, employs his servants to 
erect a hoard in the street, (which, being for the benefit of the pub- 
lic, they may lawfully do,) and they carry it out so far as to en- 
croach unreasonably on the highway, it is clear the owner would be 
guilty of a nuisance; and I apprehend there can be bat little 
doubt that he would be equally guilty if he had contracted with 
@ person to doit for a sum of moxey, instead of employing his 
own servants for the purpose; for, in contemplation of law, the 
erection of the hoard would be equally his own act.”? In Reedie 
v. London and No:thwestern Railway Company, 4 Exch 244, 
Rolfe, B., in delivering the judgment of the Court, p. 256, shows 
that the distinction taken in Bush v. Steinman between the liability 
of the owner of fixed and ordinary movable property for a tort, in 
connection with such property, is not valid, ‘‘unless, perhaps, in 
cases where the act complained of is such as to amount to a nui- 
sance.”” 

[ Williams, J. In the case of Knight v. For, 5 Exch. 721; s. c. 
1 Eng. Rep. 477, a contractor, under circumstances similar to the 
present, was held not liable for the acts of a sub-contractor’s servant. ] 

Burgess v. Gray, 1 C. B. 578, is to the contrary; and Erle, J., 
p- 593, says, “*The defendant clearly would be liable, unless he 
had parted with the entire control to Palmer, (the contractor,) and 
altogether abstained from personal interference himself. And even 
if the defendont had parted with the whole control to Palmer, I 
am at a loss to know why he should not be liable jointly with 
Palmer. See also Norman v. Burnett, 6 M. & W. 499, and Rap- 
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ton v. Cubbitt, 9 M. & W. 710. The authority of Lord Ellen- 
borough is in the plaintiff’s favor, who in Matthews v. The West 
London Waterworks Company, 3 Camp. 403, held that the com- 
pany were liable for the negligence of the workmen employed by 
persons who contracted with the company to lay down pipes for 
conducting water through the public streets. (He also cited 
M?’ Laughlin v. Pryor, 4 Man. & G. 48.) 

[Jervis, C. J. The simple question is, was the act the act of a 
servant of the defendant ?] 

The act amounting to a public nuisance, all the parties contribu- 
ting to it are equally liable. 

[Jervis, C. J. The cases you have referred to were cited in 
Knight v. Fox, and the point of the act done amounting to a pub- 
lic nuisance urged. ] 


Maute, J. The defendants had contracted to pave a certain 
district, and Warren, who was called as a witness, contracted with 
them to pave the street in question; he employed men to lay the 
stones, which were so left as to cause a public nuisance, and an 
injury to the plaintiff sufficient to give him a good cause of action ; 
and the only question is, whether the defendants were the proper 
persons against whom to bring the action. There has been here a 
public nuisance committed, and a particular injury resulting, and no 
doubt they are liable if they had any privity with the persons who 
actually committed it, viz., the laborers of the sub-contractor. It 
has been urged that the defendants are liable in respect of this being 
a public nuisance, resulting in private injury, and more so than if 
the wrong had been private only. But, in truth, the argument is 
rather the other way, for the liability for a public wrong is less ex- 
tensive than the civil liability of the same person; the latter may 
arise where there has been no wrongful act and no negligence, but 
it is scarcely possible that a public wrong could arise under the 
same circumstances; and, therefore, the distinction between a crim- 
inal and civil wrong is against the liability of the defendants. The 
case of Matthews v. The West London Waterworks Company is 
the only one which goes to show that a person may be held liable 
under circumstances such as the present. But that is only a nisi 
prius decision, and is, moreover, very shortly reported; and we 
have frequently found, on referring to the attorneys whose names 
are mentioned by the reporter at the end of the cases, that the real 
circumstances of the case explain the apparent anomaly of the de- 
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cision. This, as I said, is the only case, except Bush v. Steinman, 
and that appears to have been the result of impressions as to the 
law since found to be erroneous; and, as my brother Alderson says 
in Knight v. Fox, the question is, whether the thing was done by a 
servant of the defendants; at least, that is the mode of arriving at 
the defendants’ liability. But this is not so in the case of a sub- 
contractor. Warren may be liable for the acts done, but it does not 
follow that the defendants’ liability ensues on that of Warren. I 
do not say it would be by any means absurd if the law were other- 
wise as to sub-contractors, so as to make the liability extend from 
the last up to the first; but it so happens that the law of England is 
otherwise, and this has grown up gradually, resulting from one case 
to another; and no one, amongst the various suggestions for the 
improvement of the law, has recommended any alteration in this 
respect; and we may assume, therefore, that there results from it 
no very great practical inconvenience. I think, therefore, that this 
case, falling as it does within that class of cases in which the sub- 
contractor himself is criminally and civilly liable, there can be no 
liability in the defendants. Ido not mean to say that there can be 
no case in which both contractor and sub-contractor may be held 
liable ; but the mere fact of being contractor does not render a de- 
fendant liable without his personally giving directions, or even see- 
ing what had been done without interferirg; and, therefore, that 
there has been no negligence on the part of the defendants; and I 
think, therefore, there must be no rule. 


CresswE.L, J. I am of the same opinion. The cases of Rap- 
son v. Cubbitt, Reedie v. The London and Northwestern Rail- 
way Company, (9 Western Law Journal, 176,) and Knight v. For, 
are conclusive on the subject—that the defendants, not personally 
interfering, and giving no directions, but contracting with a third 
person to do a legal act, are not responsible for an illegal act done 
in performance of such contract. It might be otherwise if the act 
contracted to be done were itself illegal; and this may explain the 
dictum in Bush v. Steinman. The defendant might well have been 
held liable, if the building of the road, the supposed contract, was 
in itself a public nuisance. In this case the defendants contracted 
to have the stones laid down as pavement, but do not appear to have 
contracted to have the stones laid in the manner which caused the 
injury. The fact of the defendants’ carts being used, I think, can 
not make any difference. 
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Wiuurams, J. I also am of the same opinion. It was ad- 
mitted on the argument, that this was not the case of master or ser- 
vant, but contractor and sub-contractor; but it was contended that 
both were liable, because the wrong complained of was a public 
nuisance. But this is explained away by Parke, B., in Knight v. 
Fox, who says, that the nuisance excepted in Mr. Baron Rolfe’s 
judgment ‘means a nuisance connected with a man’s house or his 


fixed property.” 


Jurvis, C.J. Knight v. For is an express authority against the 
liability of the defendants. There will, therefore, be no rule. 


Rule refused. 





IN THE LICKING COUNTY, 0., COURT OF COMMON PLEAS. 
AUGUST, 1852. 


JurisDICTION OF THE Courts or Common Puras 1n Petit 
LARCENY. 


JUDGE HURD’S CHARGE TO THE GRAND JURY. 


Hurp, J. The extent of the jurisdiction of this Court in crim- 
inal matters has, in consequence of the incomplete legislation of 
last winter, become a question of some difficulty and of great im- 
portance. The following provisions of the Constitution and laws 
are all that seem to bear upon the subject : 


CONSTITUTION. 

Art. 1. Sec. 10. Except in cases of impeachment, and cases 
arising in the army and navy or in the militia, when in actual ser- 
vice in time of war or public danger, and in cases of petit lar- 
ceny avd other inferior offences, no person shall be held to answer 
for a capital or otherwise infamous crime, unless on presentment or 
indictment of a grand jury. * * * 

Arr. IV. Sec. 4. The jurisdiction of the Courts of Common 
Pleas, and of the judges thereof, shall be fixed by law. 

Sec. 8. The Probate Court shall have jurisdiction in probate 
and testamentary, etc., and such other jurisdiction in ey county 
or counties as’ may ie provided by law. 

Sec. 1. All laws of this State in force on the Ist day of Sep- 
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tember, one thousand eight hundred and fifty-one, not inconsistent 

with this Constitution, shall continue in force until amended or 

repealed. 
STATUTES. 

‘¢ An act relating to the organization of Courts of Justice and their 
powers and duties,” passed February 19, 1852. 

Sec. 15. The Court of Common Pleas shall have original juris- 
diction of all crimes and offenses, except in cases of minor offenses, 
the exclusive jurisdiction of which is possessed by Justices of the 
Peace, or that may be vested in Courts inferior to the Common 
Pleas. * * * * * * 

‘‘ An act defining the jurisdiction and regulating the practice of Pro- 
bate Courts,” passed February 25, 1852. 

Sec. 3. * * The said Court shall have jurisdiction in the 
trial and conviction of persons accused of any crime or misde- 
meanor, in the trial of which by the Constitution and laws of this 
State, a presentment or indictment shall not be required. 

‘‘An act further to regulate the practice and provide for the juris- 
diction of the Criminal Court of Hamilton county, etc.,” passed 
April 30, 1852. 

Sec. 5. That in case of petit larceny and other inferior offenses, 
whereof the punishment is less than imprisonment in the peniten- 
tiary, no indictment by a grand jury being required, the said 
Criminal Court of Hamilton county shall, etc. 


The acts entitled ‘‘an act to punish certain crimes therein 
named,” passed March 18, 1839, and ‘‘an act for the punishment 
of certain offenses therein named,” passed March 8, 1831, and 
some other acts punishing offenses by fine and imprisonment in the 
county jail, require the prosecutions to be by indictment. These 
laws are now in full force, unless it be in the single point of manner 
of prosecution. 

In view of these provisions of the Constitution and laws, what 
jurisdiction has the Court of Common Pleas in “cases of petit 
larceny and other inferior offenses,”” the punishment of which is 
less than imprisonment in the penitentiary ? 

The Constitution does not define the jurisdiction, but requires it 
to be fixed by law. The Legislature, in pursuance of this requisi- 
tion, have enacted in reference to criminal matters that the Court of 
Common Pleas “shall have original jurisdiction of all crimes and 
offenses, except in cases of minor offenses,the exclusive jurisdiction 
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of which is possessed by Justices of the Peace, or that may be 
vested in Courts inferior to the Common Pleas.”’ 

The grant comprehends all crimes and offenses, except, 

1. Those over whieh justices have exclusive jurisdiction; and, 

2. ‘Those which may be vested in Courts inferior to the Common 
Pleas. 

No question is made in regard to the first. The only difficulty 
arises in reference to the cases included in the second exception. 

What, then, are the cases the jurisdiction of which has been 
vested in Courts inferior to the Common Pleas? The only law 
attempting to confer such jurisdiction on such Courts is that ** de- 
fining the jurisdiction and regulating the practice of Probate 
Courts,”’ the only provision of which relating to this subject, is 
contained in the third section, which declares: ‘‘ The said Court 
shall have jurisdiction in the trial and conviction of persons accused 
of any crime or misdemeanor, in the trial of which by the Consti- 
tution and laws of this State, a presentment or indictment by a 
grand jury shall not be required.” 

To determine, then, what cases are included in this grant, refer- 
ence must be had to the Constitution and laws prescribing the mode 
of prosecution. ‘That is made the criterion of jurisdiction. If a 
given offense is required to be prosecuted by ‘‘ presentment or in- 
dictment,”’ jurisdiction over it is not given to the Probate Court, 
but remains with the Common Pleas under its general grant. 

What crimes and offenses, then, are required by the ‘ Constitu- 
tion and laws” to be prosecuted by indictment ? 

The expression, ‘* Constitution and laws,” as used, contemplates 
that the Constitution may require some cases to be prosecuted by 
indictment, and the laws, others. Otherwise the words ‘and 
laws,” would be superfluous, for the laws can not alter the Consti- 
tution. It is equivalent, therefore, to ‘‘ Constitution or laws.” 

The Constitution requires a presentment or indictment of a 
grand jury, in all cases of a ‘capital or otherwise infamous crime, 
except cases of impeachment and cases arising in the army and 
navy, or in the militia when in actual service in time of war or 
public danger, and in cases of petit larceny and other inferior 
offenses.” 

The laws, as has been observed, required it in most of the ‘in- 
ferior offenses,”’ the punishment of which is less than imprisonment 
in the penitentiary. And they still require it, unless they have, 
in this respect, been abrogated or repealed. 
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They have not been abrogated, unless their provisions are incon- 
sistent with the Constitution, because it was provided in that instru- 
ment that “all laws of this State in force on the Ist day of Sep- 
tember, one thousand eight hundred and fifty-one, not inconsistent 
with this Constitution, shall continue in force until amended or 
repealed.” 

Is it inconsistent with the Constitution to require these ‘inferior 
offenses”? to be prosecuted by indictment? It is not inconsistent, 
unless it is forbidden expressly or by necessary implication—for that 
is the true rule by which to determine the constitutionality of all 
laws. It is not expressly forbidden, for there is no provision in it 
declaring that these offenses shall not be prosecuted by indictment. 
Neither is it forbidden by any necessary implication. If there be 
any such implication, it arises out of the tenth section of the first 
article, above quoted. 

This section, it will be observed, is in the nature of a prohibi- 
tion. It asserts certain limitations upon the legislative powers. 

‘‘ No person shall be held to answer, etc., unless on presentment 
or indictment, etc., except in cases of petit larceny, and other infe- 
rior offenses.”? Is it a necessary implication from this language 
that petit larceny and other inferior offenses shall be prosecuted 
without a presentment or indictment ? 

1. There is no necessity for such an implication as an aux- 
iliary power. It is not essential to the due execution of any 
granted power. Neither is it necessary for conferring an inde- 
pendent or substantive power—if that mode of construction were 
allowable—because it is included in the general grant of legislative 
power. 

2. It is not an unavoidable, nor, indeed, a natural inference. If 
it exist, it springs out of an exception to a limitation upon a general 
power. Were it not for the prohibition in this section, the Legis- 
lature, being ‘‘vested with the legislative power of the State,” 
would possess full power over the subject, and might require or dis- 
pense with indictments by a grand jury in any or all cases. The 
Constitution in effect provides as follows: The Legislature shall 
have power to prescribe the mode of instituting and conducting all 
criminal prosecutions. But no person shall be held to answer for a 
capital or otherwise infamous crime (except in cases of petit lar- 
ceny and other inferior offenses) unless on presentment or indict- 
ment of a grand jury. Is it not more natural to infer that the cases 
thus excepted remain subject to the general discretion given to the 
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Legislature, than that they constitute an additional limitation upon 
that discretion? 

3. Such an implication is not favorable to liberty, and, therefore, 
not to be favorably viewed. A ‘presentment or indictment” by a 
grand jury as a mode of instituting public prosecutions, has always 
been regarded in this country not only as a wise institution on behalf 
of the State, as tending to check unfounded, trivial or malicious 
complaints, as well as facilitate the investigation of meritorious 
ones, but also, and more especially, as a valuable safeguard of indi- 
vidual liberty. In this latter aspect it has been asserted in the Con- 
stitutions of the several States and of the United States. It is ex- 
pressly retained in our own for the benefit of those accused of the 
higher crimes. ‘The power to retain it in the laws for the benefit 
of persons accused of ‘inferior offenses,”? ought not to be taken 
away by doubtful implications. It would not be an unsafe rule of 
interpretation to hold that no implications shall be favored against 
the power of the Legislature to guard to the utmost extent, and to 
the minutest degree consistent with the general welfare, the personal 
liberty of the citizen. 

The laws, declaring that these inferior offenses shall be prose- 
cuted by indictment, not having been abrogated, but, on the con- 
trary, continued in full force by the adoption of the present Consti- 
tution,—have they since been amended or repealed? There is no 
statute expressly repealing or amending them. Nor have they been 
repealed by implication; because no law has been passed inconsis- 
tent with them. There is no law directing or even authorizing 
these offenses to be prosecuted in any other way than by indict- 
ment—unless it be the act regulating the practice of the Criminal 
Court of Hamilton county, above mentioned. This act is limited 
to that Court. True, it is stated in it that in ‘cases of petit lar- 
ceny and other inferior offenses, whereof the punishment is less 
than imprisonment in the penitentiary,”’ no indictment by a grand 
jury is required. It is palpable that this is not a declaration of 
what the law shall be, but a mere assumption of what itis. The 
proposition, as a matter of law or of fact acquires no strength from 
its assertion in a statute. It appertains to the judiciary only to de- 
clare what the law is; and legislative affirmation is not always con- 
clusive evidence of facts. This recital, then, can not affect the 
conclusion to which the foregoing reasoning leads. 

There is another view of this subject which should not be over- 
looked. The cases excepted in the grant of jurisdiction to the Com- 
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mon Pleas would seem to be those only, the exclusive jurisdiction 
of which should be vested in justices of the peace or other Courts 
inferior to the Common Pleas. If this, as it appears to be, is the 
true construction of that section, it is necessary to inquire what the 
cases are, the exclusive jurisdiction of which has been thus vested 
in the Probate Courts. 

The section above quoted in relation to these Courts provides 
that they ‘shall have jurisdiction in the trial and conviction of 
persons accused,” etc. This is not an express grant of exclusive 
jurisdiction, nor is that a necessary inference from it, for there is no 
inconsistency in several Courts having concurrent jurisdiction over 
the same subject. Moreover, it would seem from the first section 
of the same law, that where exclusive jurisdiction was meant to be 
given, it was done in express terms. It is there provided in a class 
of cases that the Probate Courts shall have “exclusive jurisdic- 
tion,”’ and in another class, as is the case in the third section above 
quoted, simply, jurisdiction.” 

The omission of the word ‘“exclusive,’’ under the circumstances 
noted, favors the opinion that exclusive jurisdiction was not intended 
by this section to be given to Probate Courts over any offenses. 

Without pursuing the argument, however, into further detail, the 
Court has been brought to the conclusion that it has jurisdiction of 
all crimes and offenses which, by the laws in force on the Ist day 
of September, 1851, were required to be prosecuted by indictment, 
including the most of those offenses which are punishable by fine, 
or by fine and imprisonment in the county jail. 





MISCELLANEOUS. 


NEW BOOKS. 
CARTER’S INDIANA REPORTS. 

Reports or Cases Arcurp anp Dererminep In THE Supreme Court oF JupicaTure 
or THE State or Inpiana; being an official continuation of Blackford’s Reports, 
with tables of the cases and principal matters. By Horace E. Carrer, A. M., 
Official Reporter. Vol. I. Containing the cases from the May Term, 1847, to 


November Term, 1849; both inclusive. Indianapolis: Austin H. Brown, Printer. 
1852. 


The reader familiar with Blackford’s Reports, would not discover, in opening this 
volume, without seeing the name of the Reporter, that there had been any change 
made since the publication of Judge Blackford’s eighth volume. The binding, 
paper, typography, plan and arrangement of the work, are precisely like those of 
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that celebrated reporter. In this Mr. Carter has acted with commendable wisdom 
and modesty. The habit of the American Judges in giving written judgments, 
when sitting in bank, (introduced, we believe, by Judge Kent,) leaves little to the 
reporter to do, but to arrange the cases, prepare the syllabus and indexes, and read 
the proofs. Upon the fidelity with which this is done the American reporter must 
hope to build that “small immortality,” which Lord Campbell says is awarded to 
reporters. And this Mr. Carter has done well. Of the two hundred and twenty-five 
cases reported in this volume, one hundred and eighty have been already reported by 
Judge Smith. 

The judgments being written by the Judges themselves, and not taken down, as 
in England, by the reporters in short-hand, are of course the same in both Smith 
and Carter, except that Judge Smith has, in some of his cases, either omitted irrele- 
vant passages, or made them a part of the statement of the case. 

The brevity of the Indiana judgments—the secret of their success—is admirable. 
The rule adopted by the Supreme Court of that State, we understand to be, that no 
judgment shall be published, until it has been carefully revised by all the members of 
the Court; and hence all loose expressions, all the small wit of nisi prius cases, all 
the bad taste of sarcasms, and “ personal talk,” is excluded; and the bar of Indiana 
know exactly who is responsible for the published decision, and that its stability 


may be relied upon. 


NEW BOOKS JUST PUBLISHED, ORIN PRESS. 


By Banks, Gould & Co., New York.—Barsovur’s Reports of Cases in Law and 
Equity in the Supreme Court of the State of New York. Vol. 10. 


Eneuish Cuancery Rerorts. Vol. 31. Containing Hare’s Reports, vol. 6. 
A new edition of Paitiirs on Insurance. 
Sanprorp’s Rerorts of New York Supreme Court Cases. Vol. 4. 


English Reports Published—Common Brncn, (Manning & Co.,) vol. 10, part 
2; 9s. 6d. Cuancery, Hare. Vol. 9, part 3; 9s. De Gex, McNaghten, and Gordon, 


(Lord Chancellor’s and Court of Appeal,) Vol. 1, part 1; 13s. 
By Little, Brown & Co., Boston—Eneuisn Law axp Equity Reports. Vol. 8. 


REPUBLICATION OF THE OHIO STATUTES. 


Tux Pusuic Srarures at Lance or tHE Srare or Onto: from the close of Chase’s 
Statutes, February, 1833, to the present time; arranged in chronological order, 
with references to the judicial decisions construing those statutes; and a Supple- 
ment, containing all laws passed prior to February, 1833, which are now in force. 
In two volumes. Vol. 1. Cincinnati: E. Morgan & Co. 1852. 

The publisher’s circular announces that “this work, a royal octavo ef about two 
thousand pages, is a republication, of all laws of the State of Ohio, enacted between 
the 2d of December, 1833, and the 1st of June, 1852, which are included in the 
volumes of General Laws, from Vol. XXXII to Vol. L, both inclusive. Each law is 
distinctly marked as in force, or repealed, or obsolete, and references are made, under 
each, to the subsequent and prior laws upon the same subject. The amendments to 
each section are noted at the foot of the page; as are the judicial decisions constru- 
ing the text, or bearing upon it. 

“Introductory to the work, are the Constitution of the United States, with Notes, 
stating the substance of the principal American decisions, both State and Federal, 
upon Constitutional Law; the two Constitutions of Ohio; the Ordinance of 1787; 
the Naturalization Laws; the Fugitive Laws; Laws upon Mortgaging Vessels; No- 
taries, etc. In a Supplement, are all laws passed prior to December 2d, 1833, which 
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are now in force, with the Decisions thereon ; so that the work will contain att THE 
LAWS OF OHIO IN FORCE AT THE TIME OF ITS PUBLICATION, and also all Laws, whether in 

' force or not, which have been enacted since the publication of Cuase’s Srarutzs. A 
copious Index will be given at the close of the Second volume. 

Both for the right understanding of existing laws, and in order to decide questions 
depending on Repealed, or Obsolete Statutes, it is indispensable that the profession 
should possess, in a convenient form and with suitable references, the whole body of 
the Statute Law, whether in force or not. This, the present work, with Chase, will 
give, up to the first of June, 1852. 

The First volume was put to press on the first of July, and will probably be ready 
by the middle of October. The Second volume will follow immediately after it. 

The general plan of the work was laid before the Judiciary Committee of the Ohio 
Senate in April last, and by them sanctioned. Their report is published in the June 
number of the Western Law Journal. The work has been prepared with great care, 
and the publishers hope that it will be found, both in its intellectual and mechanical 
execution, to supply a want universally felt by the legal profession in Ohio.” 





STATE OF OHIO » JAMES SUMMONS. 


Correction of the Report on page 407. 


No part of the report of this case was prepared by Mr. Justice Taurman, except 
the charge to the jury. The syllabus, as is stated on page 408, was prepared by one 
of the editors of this Journal, who was present at the trial. A passage has been 


pointed out to us, in the statement of the facts, which is liable to mislead. Mr. 


Logan’s notes were not offered in evidence, nor was he permitted to read them to the 
jury. The question whether they could be given in evidence was not raised, the 
counsel for the State expressly declining to raise it, and the counsel for the defendant 
also declining to offer the notes. Mr. Logan was permitted to refresh his recollection 
by referring to them, but he was repeatedly told that, as the notes themselves were not 
offered in evidence, he must not testify to what was contained in them further than 
his recollection went ; that he could use them only to refresh his memory. Mr. Jus- 
tice Thurman expressed no opinion as to the admissibility of the notes themselves, as 
independent evidence, in the case.—[Eps. or W. L. J. 





JUDGE OF SUPREME COURT. 


Mr. Uncovu having declined the appointment of Judge of the Supreme Court of the 
United States, rendered vacant by the death of Mr. Justice McKrytey, the members 
of the New Orleans Bar joined in recommending Eomunp Antnony Braprorp, who 
has been appointed. Judge Bravrorp is a native of Plainfield, Connecticut ; gradu- 
ated at Yale College in 1838; and removed soon after to Louisiana, where he ha 
continued to reside till now. He is under forty years of age. 





DIED, 


At West Branch, New Jersey, whither he had gone on a visit, on the 27th of August 
1852, Wittram A. Guancey, a member of the Cincinnati Bar. 
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578 Miscellaneous. 
CONCLUDING. 


With this number, closes our Ninth Volume. As the reader has probably already | 
observed, it has not been so much the aim of the editors to occupy the pages with 
articles from their own pens, as to collect, from all sources within their reach, what- 
ever to them seemed of general interest to our profession. That they have not suc- 
ceeded, in the execution of this purpose, in pleasing every subscriber, they are aware. 
The only pleasure of some men, is to be displeased. But many gratifying assurances 
have reached them of its general acceptableness. Of the extent and variety of the 
topics, the index will furnish the best evidence. 

The tenth volume will commence in October. The editors, the times of publishing, 
and the terms, will remain unchanged. It may not be improper to add, what is 
known to all our personal friends, that this Journal is not a pecuniary object to us. 
It was established in accordance with a resolution of the Ohio Bar, assembled at 
Columbus, nine years ago, and it looks to that Bar mainly for support, both in contri- 
butions to its pages and in the prompt payment of all who have subscribed to the 
work. Gentlemen who forget that the terms are in advance, deduct twenty per cent. 
from the income, and throw thac additional burthen of risk in publishing upon the 
editors, 








The editors acknowledge their obligations for favors received, during the past 
year, to the following gentlemen : 


Hoy. Jonn McLean, Cincinnati. Avam Rinpte, Cincinnati. 

Hoy. Witx1am B. Carpwe tt, Cincinnati. Witt1am Lawsence, Bellefontaine, O. 
How. Jonny A. Corwin, Urbana, O. Fiamen Batt, Cincinnati. 

How. T. W. Bartiey, Mansfield, O. Cuartes D. Draxe, St. Louis, Mo. 
How. R. P. Ranney, Warren, O. Joun L. Miner, Cincinnati. 

How. Atten G. Tuurman, Chillicothe, O. R H. Marr, New Orleans, La. 

Hon. Sruron Nasu, Gallipolis, O. Cuarvzs D. Corrin, Cincinnati. 

Hon. Ozias Bowen, Marion, O. James Crank, Hamilton, O. 

Hoy. S. P. Gooxrys, Terre Haute, Indiana. Wittiam H. Lytix, Cincinnati. 

How. Partemon Buss, Elyria, O. Messrs. Wasusurn & Woopman, Mineral 
Hoy. H. H. Leavrrr, Steubenville, O. Point, Wis. 

Hon. Wiitram H. Sewarp, New York. Hon. A. G. Miter, Wisconsin, 

Hoy. Juper Kinyey, Iowa. Hon. R. C. Hurp, Mt. Vernon, O. 

Hoy. J. Suraertanp, New York. Witturam Greene, Cincinnati. 

Hoy. A. G. W. Carter, Cincinnati. Joun Jounston, Batavia, O. 

Bianp Baxiarp, Louisville, Ky. L. Bottman, Bloomington, Indiana. 
Cuaries Fox, Cincinnati. Cuartes B. Gopparp, Zanesville, O. 
How. R. P. Spatpine, Cleveland, O. Loren Prentiss, Cleveland, O. 

P. C. Smiru. Decrors or Mrtcanrize Lrsrary, Cincin- 
Cartes P. James, Cincinnati. nati. 

C. H. Scrisner, Mount Vernon, O. Tue Secretary or Srare, Columbus, O. 


And many others, to whom our silent acceptance and use of their favors shall be our 
thank offering. 
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Abatement— 
by death of party in U. S.S. C., 526 
judgment upon issue of fact on plea 
in, 233 
of nuisance by injunction, 132 
pendency of another indictment, 132 
Ana Joseph, admitted to the bar, 


Abridgment of book copyrighted, 324 
Abstract of Ohio Legislation, 465 
Accessory, trial of, 318 
Account book, evidence, 130, 254 
Account— 

of partners, 121 

lien for balance, 134 
Action— 

against sheriff, 369 

by assignee of covenant, 126 

for negligence of servants, 121 

on bond made on Sunday, 121, 272 

on the case—See Case 

See the various actions. 

Administrator— 

bond, by what law governed, 230 

letters give only local authority, 319 

purchase by, a trust, 239 

suit on bond of, 247 
Admiralty— 

depositions in, 526 

jurisdiction, 287, 391 
Admission— 

made without full knowledge of 

facts, 75 

by plea of nul tiel record, 563 

of Lt aemaatcta do not bind heirs, 

of matter of law, not binding, 326 
Advancement to child, 122 

note of child, though barred, deduct- 

ed from legacy, 492 

no interest on, 375 
Advances— 

by ne of steamboats, lien, 


entitle consignee to sue carrier, 319 
sale to reimburse, 125, 322 
Adverse possession, 240 
A ffidavit— 
sufficiency of, 313 
to hold to bail, 521 
Affinity, cause of challenge, 310 


Agent— 
cannot delegate his agency, 322 
conveying to himself, 563 
may prove his authority, 124 
| aan by bill without endorsing, 
1 
may sue as principal, 71 
sepeasibahy of, io 
ae to bill of lading, 124 
what amounts to sanction of acts of, 320 
Agreement— 
effect of suspending work, 253 
construction of, 73 
on sale, as to risk, will not change 
rule of law, 5 
See Contract. 
Air— 


extent of right to, 433, 441 
not an easement, 279 
Alteration of instruments, 320 
Ambiguity, evidence to explain, 311 
Animals, liability for acts of, 320 
Appeal— 
in chancery by one party, 239 
statutory right of, in Ohio, 468 
Application of purchase money— 
when vendee bound to see to, 372 
Aquatic rights, 84, 279 
— when liable to third persons, 
1 
Arrears of rent— 
— follow assignment of mortgage, 
Arrest— 
rivilege from, 72 
. sureties of bail, 123 
Art Unions, 555 
Ashmole & Wainwright, 2 A. & E., (N. 8.) 
837, remarked on, 506 
Assault— 
may be repelled by force, 290 
inn-keeper expelling intruder, 492 
Assets— 
proceeds of equity of redemption, per- 
sonalty, 122 
Assignee— 
a trustee, 344 
in trust, can not set up limitation, 493 
of jndgment, cannot use his own name 
to collect, 562 
suit on covenant, 126 
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Index. 


Assignment— 
covenant against, waiver of, 129 
carrying on trade after, 320, 493 
for creditors, 344, 559 
of copyright, 377 
of leasehold, 362 
of mortgage does not carry rent in 
arrear, 360 
possession must follow, 559 
secret trust will avoid, 559 
Assumpsit— 
— son in father’s employment, 
5 ° 
on entire contract, 122 
on promise of bankrupt, 249 
for abusing confidence as to value, 85 
Attachment— 
objections to, 313, 562 
of note unpaid, a lien on it in debt- 
or’s hands, 361 e 
waiver of, 313 
Attorney— 
—— Ohio Statutes in relation to, 


authority of, 123 
ower of, by minor, 123 
Auditor of County— 
bond of in Ohio, 466 
Averment, negative, 351 
Average, general, 72 


Baggage—See Evidence—Common Carrier 
Bail— 
in criminal cases, 123 
affidavit to hold to, 521 
arrest of principal, 123 
Bailment—See Carriers. 
liability of occasional carrier, 230 
wro ngfal sale of article by bailee, 560 
distinguished from sale, 321 
when bailor may sue for deposit, 560 
Bain’s Telegraph, 106 
Balance, factor’s lien for, 134 
Banks— 
bills issued in contravention of char- 
ter void, 321 
stockholders and directors, 337 
unauthorized, 251, 337 
Bankruptcy— 
debt within the exception, 560 
new promise after, 249 
plea of, 366 
when no bar to sult for contribution 
as co-surety, 560 
Bartholomew v. Bentley, unauthorized 
banking, 337 
Bascom v. Lane, 162 
Begin, right to, 507 
Benevolent institutions of Ohio, reorgan- 
ized, 466 
Bequest— 
lapsing of, 123 
charitable, 493 
construction of “‘ town,” 238 
vesting of, 123 
upon condition, 124 





See Will—Legacy. 
Bigamy— 
- marriage of children, when void, 231 
1 — 
of exchange ; 
acceptor’s relation to drawer, 322 
following funds drawn against, 321 
release by acceptor to drawer, 322 
of exceptions ; 
matter of fact made part of record 
by, 230 
wheh amendable, 245 
must be Aepet by majority of judges 
present, 563 
of lading ; 
advances on, entitle consignee to sue 
carrier, 319 
notice of ownership of goods in, 322 
can not be contradicted by parol, 322 
signed by agent, 124 
of agent, 322 
in chancery ; 
of review, weight of evidence on, to 
reverse a decree, 486 
— raised by answer and plea, 
1 
quia timet, 361 
money decree, in proceeding in rem, 
void, 321 
Bicknell v. Todd, 1 
—* Adam R.—admitted to the Bar, 
Board of Public Works of Ohio— 
duties defined, 467 
Book account, 254—See Evidence. 
Bond— 
of executor, 228 
of Clerk of Court, breach, 250 
Bonte, J. H. C—admitted to the Bar, 255 
Bonus on insurance shares— 
tenant for life entitled to, 361 
Bouvier, J —death of, 190 
Bradford’s Reports, 92, 120, 143 
Bridges over streams on county lines, 467 
Brick kiln, a nuisance, 80 
British Courts of Law, 542 
Breach of promise to m 
evidence of promise, 299 
Brougham, Punch to Lord, 45 
Broom’s Maxims, 525 
Buck v. Ohio, 481 
Buckley v. Gilmore, 12 Ohio Reports, 75, 
approved, 486 
Beaten proof, a usage being shown, 


of excepted debts in bankruptcy, 560 
Burial expenses, 75 
Bush v. Steinman, overruled, 176, 566 


Cancellation of instruments, 361 
Capias ad respondendum— 
sufficiency of affidavit, 521 
Carter’s Indiana Reports, 575 
Carriers common— 
liability for acts of intermediate car- 
riers, 72 
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Carriers common, continued— 
contract restricting liability, 494 
for servants’ baggage, 493 
negrenes, not contract, ground of 
lability, 493 
of passengers, 285 
occasional carrying, 230 
special contract to carry, 322 
Case—- 
against a corporation for negligence 
of servant, 82 
architect not liable, when, 319 
damages on escape, 369 
for negligence of servants, 121 
for injury by animals, 320 
generally, when it will lie, 272 
giving a false opinion, 85 
injury by blasting rocks, 318 
open trap door, 323 
representation as to character, 564 
vault under sidewalk, 324 
Challenge of juror for affinity, 310 
Change of title— 
of goods sold, 5, 248 
Chancery, practice in— 
answer to recitals, 124 
a ~ cae of statute of limitations, 
3 
bills quia timet, 361 
bill of review, weight of evidence, 486 
a ga to bill stating stale case, 
in ps rights, 1 
on bill to account, 121 
production of books on answer, 366 
ca raised by answer and plea, 


setting aside release made in igno- 
rance, i 
setting aside conveyance by agent to 
hiaslf, 680° 
to abate nuisance, 132, 135, 506 
where it is extra-territorial, 135 
to prevent loss of trade, 135 
to prevent darkening lights, 135 
Changing parties’ position, 497 
Charging jury—See Instructions to Jury 
Charities— 
bequest for, 493 
McIntire fund, 238 
Chattle mortgage—See Mortgage 
Check, post-dating, 498 
Civil rights and Christianity in India, 24 
Clark, Wm. B.—admitted to the Bar, 255 
Clay, Henry—death of, 526 
Clerks of Common Pleas, 465 
Cloud on title, bill to remove, 361 
Coit, Dana R.—admitted to the Bar, 255 
a taking notes as, (4 McL., 128,) 
Collision— 
amount of damages, 324 
drowning by, manslaughter, 370 
duty of crew on, 370 — 
occasioned by want of look-out, 392 
when damages are given, 324 


Commencement Cincinnati Law Sckool, 430 
Commissions— 
surviving partner can not charge for 
collecting assets, 135 
Compulsory payment, 506 
See Duress of Goods. 
Common carriers, 560— See Carriers. 
liability of, 72, 231, 494 
tow-boats, not, 321 
under water craft law, 243 
Condition in will, 73 
Confessions, 407 
made to officer, 496 
Confidence, action for abusing, 85 
Conflict of laws, 314 
Conjoint will, valid, 375 
Consignor and Consignee— 
advances on consignments, 125 
disobeying instructions, +22 
instructions on consignment as to the 
rices, 125 
sale to reimburse, 125, 322 
may sue carrier, 319 
withdrawal of consignment, 126 
Constitutional] ity of Judiciary Act, 423 
Constitutional Law— 
admiralty jurisdiction, 391 
commercial regulations, 391, 510 
exemption from taxation, 311 
— exclusive power of Congress, 
1 





imprisonment for debt, 521 
lotteries, Art Unions, 555 
modification of municipal charters, 311 
records of other States, 361 
stealing coin from government, 497 
Consideration, 318 
averring in declaration on note paya- 
ble in goods, 564 
failure, proof of, to reduce note for 
purchase, 324 
inadequacy of, 73 
to revive debt of bankrupt, 249 
Conspiracy defined, 496 
Constructive notice, 228, 79 
knowledge that one is trustee is, 309 
negligence may amount to, 79 
what is, 506—See Notice. 
Construction— 
of ment, 73 
of charitable bequest, 238 
of codicil, 247 
of condition in restraint of marriage, 
73, 76 
of covenant, 74 
Contested elections, rules as to, 496 
Contract— 
avoided by drunkenness, 128 
breach of warranty in reduction of 
damages, 187 
concealment, 232 
day AY performance falling on Sunday, 
1 


destruction of subject matter, 321 
entirety of, 122 
imbecility of party, 486 
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Contract, continued— 


limitations, no part of, 562 

made on Sunday, 121 

misrepresentation, 232 

— paid on illegal, when recov- 
erable, 237 

‘more or less,” in land, 332 

of corporations, 551 

of rea time of taking effect, 
2 

parol evidence to explain, 310 

ratification of by infant, 132 

a right to oversee the work, 
1 


restricting liability of carrier, 494 

severance of joint, by judgment, 312 

setting aside, 486 

State, in officer’s name, 253 

suspension of the work, 254 

time to accept a proposition, 125 

to exempt from taxation, 311 

a arry goods, under watercraft law, 
43 

vitiated by fraud, 287 


Contractor— 


not a servant, 176, 566 
when liable to third persons, 319, 566 
for sub-contractor’s acts, 566 


Contribution— 


among co-sureties, after bankruptcy 
of one, 560 
in general average, 72 
Conversion of surplus proceeds, 74 
Conveyance— 
by agent to himself, 563 
in = 74 
Copyright— 
a ae of, 377 
equitable, 494 
abridgment of book, 324 
license to publish, 377 
manuscript letters, 324 
meaning of “edition,” when stereo- 
typed, 377 
no jurisdiction in federal courts, 
when the controversy arises out of 
the contract, 377 
property before copyright, 377 
Copies, as evidence— 
letter-press copy, not an original, 360 
of will, authentication of, 350 
Corporations— 
acts of majority, when binding, 495 
authority of directors, 125, 337, 495 
creation of, 251 
contract by, 125, 561 
franchise of, 337 
individual liability can not be crea- 
ted by by-laws, 126 
municipal liability of, 561 
Ohio Statutes as to, 468 
organization, 337 
right to acquire property, 495 
right of foreign to sue, 124 
trespass against, 82, 319 
County Commissioners, 386 


Courts— 
appeals to district, 471 
district, 468 
examining, 471 
probate, 470 
setting the docket, 472 
Superior and Commercial, of Cincin- 
nati, 472 
Supreme, 290, 465 
Covenant— 
-of warranty and seisin, 126 
action on by assignee, 126 
performance of, 363 
right to determine lease, 363 
running with the land, 126 
to pay rates and taxes, 362 
= ng restriction against assignment, 
Crane, Jos. H.—death of, 138 
Creighton, Wm.—death of, 91 
Crimes, 465 
Criminal Law, 228, 318 
counterfeiting, evidence of, 420 
verdict on several counts, 242 
right to be present on the giving of, 236 
See the various titles. 
“Cruelty,” in divorce, 127 
Cuban expedition, 39, 97 
Custom of Banks—See Usage 


Damages— 
for pirating trade mark, 372 
in case, for injury by negligence, 324 
measure of, on building contract, 254 
on escape, 369 
on protested bills, 309 
on a of warranty to reduce price, 
1 
rail-road, 367 
Darkening lights, 437 
Davis, ex parte, 14 
Death, proximate cause of, 137 
Debt, imprisonment for, 119 
Deceit— 
in giving a false opinion as to value, 85 
telling untruth, knowingly, 497. 
warehouse receipt, 325 
Decisions of Supreme Court of Ohio, 228 
Declaration— 
amendment to, 307 
of assignor to prove fraud, 560 
of party, when evidence, 299, 499 
na - ange to public uses, 127 
D 


from State, 472 
grantor named as grantee, 251 
mistake in name, 252 
* more or less ” in, 232 
notice of from record, 241 
to defraud creditors, 252 
when a mortgage, 252 
Delivery-- 
effect of agreement for, 248 
what amounts to, 5 
— “g payment, in specific articles, 
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Dengler, F. X.—admitted to the Bar, 255 
Denman’s (Lord) Act-- 
decision upon, 499 
remarks upon, 326 
Depositions, in admiralty, 526 
Descent and distribution— 
distribution of personalty, 128 
surplus after sale of mortgaged prem- 
ises, 122 
Devise— 
construction of word ‘‘ heirs,” 127 
See Will. 
Deel ea to the Bar, 


Distribution of estates— 
of proceeds of sales, 314 
of the whole to part of heirs, 247 
Divorce, cruelty defined, 127 
Dogs and sheep, 465 
Domicil may be acquired by lodger, 325 
Donatio mortis causa, 498 
Doremus v. O’Harra, 344 
Dower, bar of, 42 
Drawing bills to renew bills due, 309 
Drunkenness avoiding contract, 128 
Due bill— 
** payable when wanted,” no interest 
until demand, 564 
Dorms of goods to enforce payment, 364, 
5 
Dyer, 38 
Dying declarations 129 


Easement— 


eeagriohet by unity of possession, 


lien of judgment upon, 249 
Education of lawyers, 448 
Educational institutions of Ohio, statute 
regulating, 473 : 
Elder law books, 28 
Election— 
laws of Ohio, remodeled, 473 
contested, 496 
of funds, 231, 499 
Elliott, James—admitted to the Bar, 255 
English Courts of law, 542 
English Law and Equity Reports, 94, 255 
Error— 
in criminal cases, after judgment for 
defendant, 325 
none, where erroneous charge was 
at once corrected, 563 
to -— juror for good cause, not, 


to furnish ground of reversal must 
appear of record, 23) 
“a ed, to omit to charge jury, not, 
Escape, damages on, 369 
Estopple— 
mission of law, no, 326 
Evidence— 
account book, 130, 254 
account book in pencil, 130 
admission of administrator, 132 


Evidence, continued— 
assignor’s declaration to prove fraud 560 
circumstantial, weight of, 407, 513 
confessions, credit due to, 407 
os made to officer, 496 
copies, 360 
damages, 13) 
deceased witness in criminal cases, 407 
declarations of party, £99 
dying declarations, 129 
effect of probate on will, 135 
entries made by third persons, 499 
examined copies, 360 
former recovery, 11, 244 
husband and wife, 247 
insane witness, 360 
interested witnesses, 326 
— as, 76 245 
etter-press copies, 360 : 
of co-defendant in favor of plaintiff, 565 
of parties, 326. 499 
of partners, 245 
of surety, 254 
of telegraph operator, 509 
opinion as to questions of damages, 
(see Opinion of Experts,) 129 
parol as to contracts, 243, 310 
as to levy, 360 
to explain bill of lading, 322 
to establish a trust in will, 248 
to counteract fraud, 248 
to except known incumbrance 
from warranty, 561 
presumption as to time of executing 
joint note, 136 
presumption as to time of assignment 
of note, 564 
presumption of settlement from note 
taken, 554 
of conveyance being made, 235 
presumption from poisoning, 407 
cations affecting witness’ character, 


receipt as, 72, 129 
res geste, 129, 299 560 
surety as witness, 254 
to prove loss of baggage, 248 
usage as to indorsing bills remitted by 
agent, 136 
vendor competent to support sale, 374 
Exchange, rate of, measured, 309 
Executors and administrators— 
authority of to make repairs on lease- 
hold, 130 
distribution of whole estate to part o 
heirs, 247 
admissions not binding on heirs, 132 
joining co-executors as defendant, 247 
suit on bond ef, 247 
See Administrator. 


Execution— 


description in levy, 360 

exemptions from, 319, 497 

notice of levy, subsequent purchase, 360 
writ named constables of two town- 
' ships, valid, 238 
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Ex parte Black, 385 
Experts— 
as to materiality of facts in insu- 
rance, 242 
as to meaning of the vernacular, 369 
opinion as to damages, 30 


Failure of consideration, 187 
False pretenses, 501 
Federalist, 286 
sae title if found in another’s shop, 
0 
Fire from locomotive, 137 
Foreclosure of mortgage— 
defense of limitations, 305 
mortgagor not a perty to, 236 
Forgery of land warrants— 
construction of act of Congress of 
1790, 145 
Fraud— 
gives right to repudiate contract, 287 
statute of, 5, 131, 370 
Fraudulent practices— 
— to delay or defraud creditors, 
giving false bills of lading, etc., 474 
Fugitive Slave Law— 
decision upon § 10, 14 
ower of Congress, exclusive, 561 
Fust, Sir H. Jenner—death of, 331 


Garnishee— 
notice operates as a lien on fund, 361 
Gambling, construction of act against, 481 
Good will of a business, 131] 
part of stock, 128 
Gordon’s U.S. Digest, 428 
Green Island, 465 
Greene, William—Phi-Beta-Kappa Ad- 
dress, <86 
Growing erat, ersonalty, 562 
Guardian and Ward— 
authority derived from bond, 250 
to release tax titles, 474 
Guarantor— 
notice to, 318, 361, 75 
admission of, 75 
Guaranty, 74 
continuing, 131 
to Pay after claim is pursued at law, 
l 


Habeas corpus— 
under fugitive slave law, 14 
commitment in criminal cases, 501 
Hammond’s Reports, 94 
Hare’s Chancery Reports, 95 
Haynes, Geo. R., admitted to the Bar, 254 
Heirs— 
in devise, construed, 127 
judgment against estate not evidence 
against, 132 ; 
Highway— 
public rivers, 501 
Hirn v. The State, 5 
Hobbitt v. North-West. R. R. Co., 183, 569 


Homicide— 
blowing up of steamboat, 370 
insanity, 501 
self-defense, 290, 325 
Howard’s Reports, 94 
Hume, John F.—admitted to the Bar, 255 
Husband and Wife— 
bound to bnry her, 75 
evidence of, 228 
wife’s equity to settlement, 234 


Ignorance of fact may avoid a deed, 252 
Imbecility, mental, in criminal cases, 408 
Immateriality of error in instructing jury, 
<90, 238 
Impeaching witness, 228 
Imprisonment for debt, 118 
Imposition, silence may have effect of, 252 
Incumbrance— 
known, not covered by warranty, 561 
tenant for life bound to keep down 
interest on, 371 
vendor must discharge, before specific 
performance will be decreed, 374 
Indictment— 
fur counterfeiting, evidence under, 420 
for forgery, 146 
pendency of another, 132 
Indorsement— 
— when made on joint note, 
] 


Indorser for accommodation, 361 
See Promissory Note. 
Infant, liability of— 
as partner, 132 
what amounts to ratification, 132 
Inn-keeper, right to expel intruders, 492 
Injunction— 
against carrying on trade, 131 
against officers of corporation, dis 
solved on their re-election, 502 
dissolved on answer, 502 
to abate nuisance, 132, 502, 503 
to enforce covenant, 74 
to prevent diminution of securities, 75 
to restrain making of contract, 73 
to restrain mortgagor, 75 
lopeniiers 
in homicide, 5%1, 503, 513 
of witness, 360 
Instructions to Jury— 
in writing when demanded, error to 
give oral, 563 
no error where erroneous charge was 
corrected, 563 
not bound to repeat, 290 
not error merely to omit, 230 
nor, if on immaterial point, 328, 290 
Insuranee— 
average, contribution, 72 
commencement of risk, 237 
ra crew on disaster happening, 


extent of liability for force, 246 
forfeiture of by misconduct, 133 
“if approved by directors,” 237 











Insurance, continued— 
insurable interest, 240, 246 
mortgagee one mortgagor’s in- 
surance money, 246 
“not exceeding the amount insu- 
red,” burnt twice, 133 
overloading vessel, 241 
— of the sea, 75 
avor of tobacco deteriorated by pu- 
trifaction of hides, damaged by 
shipping water, 75 
by waves of steamboat, 246 
stock-holders insuring company’s 
property, 240 
wear and tear not insured against, 246 
unseaworthiness, 246 
Interest in Land, 73 
lnterlineations in deed, time presumed, 


Intentions, detpeaplnnd by law of domicil, 


Interest— 
illegal, in new note, 563 
jury not bound to give, in collision 
cases, 324 
none on child’s advancement, 375 
on due bill payable “when want- 
ed,” from demand, 564 
on judgments in U.S. 8. C., 526 
tenant for life bound to pay, on in- 
cumbrances, 371 
Intoxication avoiding contract, 128 
Iowa Legal Inquisitor, 47 
Ironton, The, 316 


Jails, 465 
Johnson v. Rogers, 88 
Jones, Wm. D., admitted to the bar, 255 
Judgment— 
assignment of, 562 
cannot be collaterally impeached, 562 
effect of, in suit on, 308 
evidence of former recovery, 228 
foreign, 76 
in attachment, 362, 562 
in rem affects only the res, 321 
irregular, 362 
liens, 465 
Pipe cams ty 249 ‘ 
of other States, rance allege 
not eoverantiin 462 
reversal for error, 230, 290 
satisfaction of, 228 
setting aside of, 228, 362, 564 
severance of joint contract by, 311 
upon plea in abatement, 233 
Judicial proceedings— . 
where record states that defendant 
appears, he can not deny it, 362 
sales, purchaser at incurs the risk 
of title, 362 
Judiciary of Ohio, 142 
Jurors— 
challenged for affinity, 310 
challen or affinity, 31 
right to judge of law, 151 


Indez. 


J urisdiction— 
concurrent, when exerted becomes 
exclusive, 76 
in patent cases, 1 
of Common Pleas in larceny, 570 
of Qhio Courts, 465 
of Probate Court as to personalty and 
realty, 133 
of Supreme Court on pro forma divi- 
sion, 76 
in admiralty, 391 
of U.S. Circuit Court, 510 
U. S. Circuit Court can not restrain 
sehen in State Court, 510 
on quia timet bills, 361 
“a over real estate to pay debts, 
367, 370 


when presumed, 228, 562 


Kentucky Reports, 255 
Kinnear v. Thomas, 187 


Labor— 
statute as to hours of, 475 
Land warrants, not subjects of forgery, 145 
Landlord and Tenant— 
assignment, sub-letting, 362 
defense of ouster, 133 
demand on premises, 362 
rent, tenant holding over, 363 
right to determine esa, 363 
Lapsing of legacy, 123 
Larceny— 
defined, 503 
from the person, 133 
jurisdiction of Common Pleas in, 570 
of coin of U.S., 497 
under pretense of buying, 363 
Law of sailing— 
between sailing vessels, 78 
steamers meeting sailing vessels, 78 
steamers passing, 373, 75 
look-out, 392, 78 
to regard usage, 373—(See Collision.) 
Law Reform, 257, 451 
Law, retrospective, 82 
Law School of Cincinnati, 47, 189 
Law, St. Louis, Library, 172 
Lawyers and their traits, 49 
Lawyers and physicians tax on repealed,465 
Lawyers, education of, 448 
Lawrence’s Reports, (20 Ohio) 430 
Lease—(See Landlord and Tenont.) 
Lectures, how far literary property, 324 
Legacy— 
lapsing of, 123 
vesting of, 123 
upon condition, 124 
« Letters relating to cargo,” postage, 305 
Letter-press copies, not originals, 36 
Levy, description in, 360 
— evidence as to, 360 
Libel— 


justification in enhancement of dam- 


ages, 
of aggr.vating circumstances, 363 
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Libel, continued— 
liability of newspaper publishers for, 
564 


License— 
may be personal privilege, 364 
to keep tavern, 351 
to navigate rivers, 510 
to run patented machine, 1 
to use patented machine, 1 
Lien— 
advances by part owners, 246 
factors, 134 
of chattel mortgage, time of filing, 236 
as against levy, 236 
of judgment, on easement, 249 
cna hivs of other States, 314 
under watercraft law, 228 
Light and Air— 
extent of right to, 434, 438 
in jar “nn to prevent darkening, 135, 


Limitation— 

ap in equity to mortgage debt, 
5 
no part of contract, 562 
note barred, deducted from legacy 
—_ will, 492 " , 
offer to pay part in discharge o 
whole vebt, 134 - 

payment of interest, 504 

Literary Property— 

. abridgements, 324 

ah in manuscript lectures, 324 

. Lodger may acquire domicil, 325 

Lost property, finder’s title, 504 

. Lottery defined, 555 


Malice defined, 407 
Malicious prosecution— 
acting under advice of counsel], 245 
what is probable cause, 245 
Mandamus— 
application for, 289 
officers having discretion, can not 
be controlled by, 385 
party having other remedy, 562 
Manslaughter defined, 502, 505 
(See Homicide, Murder.) 
Manuscript, property in, 324, 364 
- Marriage— 
fi breach of promise of, 299 
2 of children, when void, 231 
: Marshalling Assetts— 
: prior lien holder relinquishing, 231 
| Master and Servant— 
contractor not a servant, 176 
liability for carelessness of fellow 
servant, 134, 250) 
to third persons, 176 
Matrimonial suit, 364 
Matthews v. West London Water Co., 3 
Campb., 403—doubted, 566 
McCall, R. H., admitted to the bar, 255 
McCook, G. W., appointed Reporter, 289 
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McLean’s Reports, Vol. 4, 191 
Mc Quaid, I. C., admitted to the bar, 255 
Mefford, David M., admitted to the bar, 255 
Mental imbecility, 407 
(See Undue Influence.) 
Merger— 
of crimes, 505 
of securities, 309 
Metcalf’s Reports, 120 
Methodist Church Case, 162 
Mines— 
action for flooding, 281 
Misrepresentation— 
as to quantity of land, 232 
as to value, by third person, 85 
when siJence may amount to, 252 
Mistake— 
of fact on which testator predicated a 
condition, 76 
on which deed was executed, 252 
of law, 76 
Mitchell v. Gazzam, 12 Ohio R. 315, disap- 
proved, 344 
Money paid— 
to recover wife’s burial expenses, 75 
Money had and Received— 
extortion, 365 
waiving trespass, 77 
Morals of the Law, 268, 434 
Moral obligation to sustain Assumpsit, 249 
** More or less,” in contract for land, 232 
Morley v. Atterborough, discussed, 495 
Morrow, Jeremiah, death of, 332 
Morse & Bain Telegraph Case, 106 
Mortgage—- 
after acquired chattels, 134 
assigument of does not carry rent in 
arrear, 260 
barred by lapse of time, 305 
distribution of surplus, 122 
equity of redemption in heirs, 252 
extinguishment of, by payment, 241 
fixtures, right to remove, 365 
foreclosure, 303 
parties on, 236 
weer right to insurance money, 


of chattels, 134 
and land, order of selling, 365 
no effect till filed of record, 236 
on steamboat, 88 
outstanding, no bar to recovery of pur- 
chase money, 565 
payment by creditor, 77 
what is a, 252 
Municipal Corporations— 
charter amendable, 311 
liability of, 561 
Murder— 
by poison, 407, 513 
in second degree, 
obstructing R. R. track, 109 
proximate cause of death, 137 


National Road— 
contracts by officers in their names, 253 
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Navigation— Ohio Reports, revised edition, 46 
law of sailing, 77, 373, 392 vol. 20, 430 
damages on collision, 324 Ohio Statutes, republication of, 256, 426, 566 
erroneous orders, 392 Ohio v. Brooks, 109 
look-out, what is, 392 Ohio v. Summons, 407, 577 
passing vessels, 392 Opinion of experts— 
perils by waves of steamboats, 246 as to materiality of fact in insurance, 
right to navigate public rivers, 501 242 
Negligence— as to damages, 13) 
in keeping animals, 320 Oral arguments, rule as to, 289 
may cause forfeiture of insurance, Ornamental trees, waste to cut, 83 
133 Ouster, yielding to paramount title, 133 
may amount to notice, 79 Overton v. Freeman, contractor’s liability, 
not “4 indispensable element of case, 566 
31 
open trap door, 323 Pardons, 465 
Newspaper— Parent and child— 
od will, 131 custody of child, 286 
iability of ne for articles pub- father’s right preferable, 56 2 
lished, 5 father employing a major son, 562 
New promise-— Parol evidence, 229—(See Evidence.) 
to revive bankrupt’s debt, 249 Parson’s Equity Cases, 120, 256 
New Trial— Parties on foreclosure, 236 
in criminal cases, 236 Partner— 
when error to refuse, 229 authority after dissolution to give note, 
Noble County, 465 366 
Notary, 465 authority to admit a barred debt, 364 
protest by, 383 authority to settle accounts, 366 
seal by impression on paper, 365 discharged by judgment against oth- 
Notice— ers, 313 
by vendor to guarantor, 74 evidence of, 245 
constructive— surviving, 128, 135, 366 
to be put on inquiry, is, 374,506 Partnership— 
by matter of record, 241 by per centage, 365 
of instruments, in link of title, 79 good will of, stock, 128 
of sale under decree, 79 special, dissolved by death, 135 
that one is trustee, is, of trust,509 Part owner, advances made by, a lien, 246 
to guarantor, 74 Part payment, 5, 134, 561° 
to indorsers, 137, 307 Patteson, J., retirement of, 425 
to produce papers, when reasonable, Patent Law— 
245 assignment of, 80 
trust follows purchasers, having, 509 right to repair, 1 
Novation, when payment, 563 suit for infringement, 1, 80 
Nuisance—— what is patentable, 81 
brick kiln, 80 Patentee, reservation of right, 1 
duty of owner of land, 176 Payment— 
former recovery evidence, 11 by note, 367 
injunction to abate, 132 by renewed note, 563 
private, 135 extinguishes mortgage, 241 
relief in equity against, 135, 502, in specific articles, demand of, 561“ 
506 of interest, to save bar, 504 
when owner liable for acts of ten- when voluntary, 364, 506 
ants, 277 Penal Statutes— 
construction of, 229 
Obligation of an oath, 317 Pencil writing, evidence, 130 
Obstructing railroad track, 109 Perils of navigation— 
Occupying claimants— waves of steamboat, 246 
sale by unauthorized agent makes (See Insurance.) 
no “ connected title,” 319 Personalty, descent of, 128 
when grantor has no title, 365 Piracy of patents, 1 
Official bond— Plank Rell 465 
breach of Clerk of Court’s, 250 Plea— 
Ohio— admission by plea, 563 
Company's title, 234 amounting to general issue, 81 
judiciary of, 142 conclusion of, 233 
legislation of 1851-2, 465 in abatement, 76, 233 
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Plea, continued— 
judgment on, 233 
of bankruptcy, 361 
special, to indictment, 351 
to action on judgment, 76 
Pleading— 
exception in Statutes, 351 


joinder of executors as co-defendants, 


247 
parties on foreclosure, 236 


when seeking payment of part- 


nership debt, 366 
artners, 245 
Plowden, 38 
Poe, Andrew, admitted to the bar, 255 
Poisons— 
sale of in Ohio, 465 
Police regulations— 
legislative power over, 351 


Posies, inducing party to change his, 
7 


Postage law— 
“letters relating to cargo,” 305 
Post dating checks, 498 


Postmaster, excused from being juror, 290 


Post nuptial settlements— 
when creditors interfere, 234 


Power of attorney, revocation of by death, 


Practice at law, 465 

in chancery, 229, 465 

probate, 135 

rules of Supreme Court, 289 
Presentment in bank, 306 
Presumption of conveyance, 235 
Principal and Agent—(See Agent.) 


liability of principal to third per- 


sons, 136 


what amounts to sanction of acts, 320 


Privileged communications— 
‘ servant’s typi 367 
rivate property, 465 

Probable Poth 245 
Probate— 

effect of on will, 136 

mode of proof, 136 
Production of papers— 

time to give notice to produce, 245 
Production of books, 366 
Promissory note— 


as collateral, is holder for value, 564 


how much recoverable by, 564 
bank bound by its custom, 308 


benefit of notice given by others. 308 


bill drawn on one’s self a note, 564 
by steamboat clerk, 526 


contemplated parties not all signing, 


367 
damages on protested, 309 
discharye, 367 
drawing bills to renew, 309 
failure of consideration, 324 
fraud, 287 
illegal interest incorporated, 563 


interest on due bills “ payable when 


wanted,” 564 


Promissory note, continued— 
joint promisors, presumption as to time 
of signing, 136 
notice to indorsers— 
to last indorser, 307 
form of notice, 137 
payment by, 367 
by novation, 563 
payable in specific articles, no consid- 
eration need be averred, 564 
presentment in bank, 307 
prima facie evidence of settlement, 564 
rate of exchange, measure of, 309 
sufficiency of notice, 306 
taking as collateral, 367 
time of assignment presumed, 564 
when payment of debt, 367 
word “ dollars” omitted, 136 
Promise to marry— 
evidence of, 299 
Propeller Genesee Chief v. Fitzhugh, 391 
Prosecuting Attorneys, 465 
Protest of notes, 30 
Proviso in Statute, mode of pleading, 351 
Proximate cause— 
of death, 137 
of fire from locomotive, 137 
Pulte v. Derby, 377 
Punch to Lord Brougham, 45 
Purchaser— 
of tax title, interest acquired by, 235 
when bound to see to application of 
purchase money, 372 


Railroad Companies— 
damages for drying well, 367 
fire from iocomotive, 137 
freights, 465 
laws and charters, 256 
liability of, 81 
liability for acts of contractor, 176 
obstructing track, 109 
Rate of exchange, 309 
Ratification of contract, infancy, 132 
Rawle on Covenants, 428 
Real Estate— 
— of Probate Court over, 367, 


Reasonable doubt, defined, 407 
Record— 
amendment of, 564 
of other States, conclusive, 362 
when notice of deed, 241 
Reedie v. North Western R. R. Company, 
176, 569 


Release by acceptor, of drawer of bill, 322 
Remedy— 

against illegal acts of officers, 367 
wees by agent by bill of Exchange, 


Rent, defense of ouster, 133 
(See Arrears of Rent.) 
Repair, meaning of, as to machines, 1 
Riparian owner, 84 
granting water by parol, 249 
Replevin, 5, 368 
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Republication of the Ohio Statutes, 256, Specific performance— 


576 
Resale, affirms a fraudulent sale, 368 
Retreat, is party attacked, bound to? 
290, 325 


Retrospective laws, 82 
Review of Shepherd v. Willis, 11 
Rigby v. Taylor, 43 
Roscoe’s Criminal Evidence, 525 
Rules— 
of Supreme Court of Ohio, 290 
of Supreme Court of U. S., 526 


Sale— 
at auction, 79, 370 
bona fide, 79 
breach of warranty, 187 
by sample, 81 
change of title, 5, 248, 368 
conditional, 368 
defined, 248 
distinguished from bailment, 321 
for taxes, 369 
fraud, resale, 368 
judicial, risk of title, 362 
memorandum of, 370 
* sale or return,” 82 
separation of goods, 5, 369 
under decree, 79 
under void decree, 321 
vendor competent witness to sup- 
ort, 374 
Saint Louis Law Library, 72 
Salt, inspection of, 465 
Satisfaction of judgment, 240 
Scienter, evidence of, 32) 
Self-defense, 290, 325 
Servant— 
contractor not a, 176 
(See Master and Servant.) 
Set-off— 
after note taken, settlement pre- 
sumed, 564 
against decedent’s estate, 246 
Settlement of account— 
note, prima facie evidence of, 564 
Severance of joint contracts by judg- 
ment, 312 
Shepherd v. Willis reviewed, 11 
Shepherd’s Touchstone, 286 
Sheriff, action against for escape, 369 
Slander— 
Witness can not testify to the mean- 
ing of common words, 369 


privileged communications, a serv- 


ant’s character, 82 
Sloan v. Scott, 5 
Sloat v. Patton, 550 
Special verdict— 
must find the fact, not the evidence, 
243, 235 - 
mma ~~ menage dissolved by death, 


Specific articles, payment in— 
when pean necessary, 561 


declaring on contract for, 564 


consideration inadequate, 73 
neither offering on the day, 374 
of continuing offer, 125 
of good will contract, 131 
of personal chattels, 129, 509 
title doubtful, 83, 369 
vendor — to make good represen- 
tations, 50 
vendor must discharge incumbrance 
before, 374 
Sprague v. Converse, 42 
Starr, Henry, 43, 67, 70 
State Contracts— 
not to be made in officer’s name, 253 
Statute— 
enumeration of particular cases, 145 
ex pari materia, 508 
rules of construction— 
local, 234 
penal, 233, 508 
exceptions in, 351 
repeals, 145, 50 
by substitutionary Statutes, 563 
by implication, 508 
stare decisis, 392 
use of words, 145 
U. 8. at large, (Ninth Vol.) 92 
Statute of frauds— 
auctioneer, agent, 370 
growing crops, not within, 562 
memorandum must state terms, 370 
part payment not part performance, 561 
nor possession of land taken, 561 
promise to pay corporate debt, 370 
sale of chattels in eat 5 
tatutes construed— 
assignment to creditors, 344 
chattel mortgages, =. 236 
a 6, 1846, (local) liquor selling, 
gambling act, 482 
guardians, power of, 250 
justice’s act, issuing of execution, 533 
— 23, 184U, executor’s bond, 230, 
non-imprisonment act, 521 
comme claimant—(See the Title.) 
Ohio al Laws, 49th, 130, 386 
tax law, board of equalizatien, 243 
tavern licenses, 351 
to improve the law of evidence, 326 
unauthorized banks, 251 
watercraft law, (see that title) 
Stare decisis, when applicable, 392 


Steamboats— 
advances made by 7 owner, 246 
keeping lookout, 391, 392 
law of sailing, 78, 373, 392 
manslaughter, by blowing up, 370 
mo , 88 
note by clerk, 526 
waves of, peril of navigation, 246 
Steamboat Orleans v. Phenix, 11 Peters, 
175, overuled, 392 
Stewart v. State, homicide , 290 
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Strange’s Reports, 286 


Sub-lease distinguished from assignment, 


362 

Subrogation— 

| aay holder relinquishing, 232 
Sugden on Vendors, ob 
Summons ats. Ohio, 407, 

error in report corrected, 577 
Sunday contracts— 

day of performance falling on, 125 


money paid on, when recoverable, 


237 
Sureties— 


contribution among co. after bank- 


ruptcy of one, 560 
Surety— 


for performance of building contract, 


254 
limits of his liability, 230 
Surrogate, 370 


Suspension of work, effect of on contract, 


254 


Tavern— 
keeper pling intruder, 502 
license, 351 

Taxation— 
adding to valuation, 243 
contract to exempt from, 311 


meeting of board of equalization, 243 


Tax on Lawyers and Physicians, 383 
deeds, how far evidence, 369 
for city purposes, 311 
title— 
interest acquired by, 235 
Telegraph—liability of, 283 
Morse and Bain’s case, 106 


operator compelled to disclose mes- 


sage, 509 
Tenant for life— 


can not build on estate and charge it, 
83 


entitled to bonus on Insurance Stock, 


361 
entitled to arrears on stock, 504 
must keep down interest, 371 


The Thomas Jefferson, 10 Wheaton 248, 


overruled, 392 


Tinea admitted to the bar, 
5 


Time in contracts, 376 
Title— 


bill quia timet, to remove cloud from, 


361 
doubtful, defined, 83, 871 
marketable, 371 


purchaser at judicial sale, takes risk 


of, 362 
Tow boats not common carriers, 321 
* Town,” in will, how construed, 238 


may pay expenses of suit against 


their agent, 371 
Township contracts, statute on, 479 


Tracy v. Sackett, undue influence, prac- 
tice on bill of review, setting aside 


contract, 486 


ba ne 372 

or pirating, 

peer st; 37h . 

Treason, law of, 103 

Trees, ornamental, waste to cut, 83 

Trespass— 
against a corporation, 82, 319 
waiving, 77 

Trust— 
conveyance by trustee, 252 
conveyance to indemnify surety, 252 
— against purchaser with notice, 


limited and general, 372 

of personal chattels, 509 

presumption of extinguishment of, 493 

nese of the legal title in ignorance, 
Tanien, tana C., admitted to the bar, 


Undue influence to obtain will, 375 
to set aside contract, 486 
Unseaworthiness, 241, 246 
U.S. Digest, vol. 4, 284 
U. 8S. v. Irwin, 146 
Ls S. v. Morris, 151 
as to agents indorsing bills of remit- 
tance, 136 
as to sending ordered goods by carri- 
ers, 374 
banks, as to notice to indorsers, 308 
false packing of cotton, 373 
of river as to sailing, 473 
Usury laws— 
purchasing note at discount not, 372 


Variance defined, 287 
Vendor and Purchaser, 83 
lien waived by taking note with secu- 
rity, 555 
“— offering to perform on the day, 


of chattels, competent witness to sup- 
port sale, 374 
outstanding mortgage no bar to recov- 
ery of purchase money, 565 
Venue, change of, 560 
Verdict— 
defect of juror, 83 
special, must find the facts, 235, 243 
Vessels — 
law of sailing, 77, 373, 392 
keeping lookout, 78, 391 
sail and steam meeting, 78 
unseaworthiness, 241, 246 
(see Steamboats—Insurance. ) 
Vesting of Legacy, 123 
Voidable process — 
informality in constable’s execu’n, 233 
Voluntary payment, what is, 364, 506 
Voter, a = a to disclose who he voted 
or, 


Waiving of privilege, party may, 497 
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Wallace, J. D., admitted to the bar, 254 
Warden, Judge, resignation of, 330 


Wills, continued— 
condition in, 73, 124 


Warehouse receipt, giving false, action- conjoint, 90, 375 


able, 325 
war of Attorney to confess judgment, 


Warranty— 
proof in reduction of damages, 187 
sale by sample, 81 
will not cover known incumbrance, 
561 
Waste, ornamental trees, 83 
Water, right to flowing, 84, 279 
Water craft law— 
mee contract to carry goods, 
3 
money loaned to boat, 232 
mortgages under, 88 
of Indiana, 313 
of Kentucky, 314 
Waves of steamboat, perils of naviga- 
tion, 246 
Wayne Oo. Bank v. Abernethy, 43 
Weapons, presumption from possession 
of, 290 
Well, action for drawing away water, 282, 
367 
West v. Jackson, 85 
Wetmore v. Mell -— evidence — declara- 
tions of party — 299 
Wheeling Bridge Case, 529 
Whetstone v. Thorpe, 303 
Wife’s equity to settlement, 234 
Wills on circumstantial evidence, 525 
Wills— 
authentication of copy, 360 
bequest ‘to children, except —” 376 
codicil in form of letter, 376 


construction of, 248, 376 
construction of codicil, 247 
conversion of estate, 74 
distribution of personalty, 128 
effect of probate on, 135 
*- heirs,” construed, 127 
intestacy determined by law of domi- 
, cil, 1<8 ; 
apsing of , 123 
Ohio Sesantes on. 479 
parol evidence to counteract fraud, 218 
residuum undisposed of, 376 
time life estate under will vests, 504 
title under, 83 
‘‘town,” construed,” 238 
validity determined by law of place 
where made, 375 
when iife tenant entitled to income, 504 
witnesses dead, due execution pre- 
sumed, 375 
Witness—(See Evidence.) 
how contradicted, 242 
how impeached, 239 
husband and wife, 247 
insane, 360 
interested, 326 
loss of baggage, 217 
telegraph operator, 509 
where he is a partner, 244 
his opinion is asked, (see opin- 
ion of experts,) 130, 241 
Woodbury, J., death of, 43 
Woodworth planing machine, 550 


Year Books, 28 





